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Docket No. 90576 

M. A. PYanagan, Executor, Estate of J. J. McCaffrey, 

Petitioner, 

v. 

Commissioner or Internal Revenue, Respondent . 

Appearances 

For Taxpayer: Frank J. Albus, Esq., John F. Greaney, 

Esq., 

For Conim’r.: Paul E. Waring, Esq., 

Docket Entries 

1937 

Sep. 8—Petition received and filed. Taxpayer notified. 
(Fee paid) 

“ 8—Copy of petition served on General Counsel. 

Oct. 19—Answer filed by General Counsel. 

“ 22—Copy of answer served on taxpayer. 

Dec. 9—Notice issued placing proceeding* on Boston, 
Mass, calendar. 

1938 

Mar. 4—Hearing set May 9, 1938 at Boston, Mass. 

May 17—Hearing had before Mr. Sternhagen on merits. 

Stipulation of facts filed. Briefs as per rule. 

“ 31—Transcript of hearing of May 17, 1938 filed. 

Jun. 16—Brief filed by taxpayer and request for findings 
of fact. 

“ 16—Copy of brief and request for findings of fact 

served on General Counsel. 

JuL 19—Motion for leave to file attached brief, brief 
lodged, filed by General Counsel. 7/20/38 
granted. 

Aug. 9—Motion for leave to file attached reply brief, 
reply brief lodged, filed by taxpayer. 8/10/38 
granted. 

“ 11—Copy of motion and reply brief served on Gen¬ 

eral Counsel. 
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Dec. 27—Memorandum findings of fact and opinion ren¬ 
dered, Mr. Sternhagen, Div. 10. Decision will 
be entered for the respondent. 

“ 27—Decision entered, J. M. Sternhagen, Div. 10. 

1939 

Jan. 5—Motion for reconsideration and for review by the 
Board filed by taxpayer. 

“ 7—Order denying motion for reconsideration and 

review by the Board entered. (Petitioner is 
granted an exception to the denial of his mo¬ 
tion. 

Apr. 6—Petition for review by U. S’. Court of Appeals of 
the District of Columbia with assignments of 
error filed by taxpayer. 

“ 6—Proof of service filed. 

May 26—Agreed statement of evidence lodged. 

“ 26—Agreed praecipe for record filed. 

Jun. 5—Agreed statement of evidence approved and or¬ 
dered filed. 

“ 5—Order extending time to June 20, 1939 for trans¬ 

mission and delivery of record entered. 

2 United States Board of Tax Appeals Filed Sep 

8-1937 

United States Board of Tax Appeals. 

Docket No. 90576 

M. A. Flanagan, Executor, Estate of J. J. McCaffrey, 

Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a rede- 
fermination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency—IT:B:3 
LHB-90D—dated June 11, 1937, and, as a basis of this 
proceeding, alleges as follows: 

1. The petitioner is the duly appointed executor under 
the will of J. J. McCaffrey with his office at 408 Bay State 
Building, Lawrence, Massachusetts. 
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2. The notice of deficiency, copy of which is attached and 
marked Exhibit “A”, was mailed to the petitioner on June 
11, 1937. 

3. The taxes in controversy are income taxes for the 
calendar year 1933 in the amount of $344.00 and penalty 
in the amount of $86.00, all of which are in dispute. 

4. In the determination of tax set forth in the notice of 
deficiency, the respondent erred as follows: 

(a) In determining that the sum of $18,400.00 received 
by the petitioner on the redemption of 184 shares of 

3 the common stock of F. Archibald, Inc. on December 
20,1933, was deemed to be equivalent to the distribu¬ 
tion of a taxable dividend within the meaning of Section 
115(g) of the Revenue Act of 1932. 

(b) In determining that the petitioner was liable for a 
penalty in the amount asserted. 

5. The facts upon which the petitioner relies as a basis 
of this proceeding are as follows: 

The testator, John J. McCaffrey, died on June 8, 1931, 
leaving a will in which the petitioner herein was named as 
executor. At the time of his death John J. McCaffrey 
owned 50 per cent of the outstanding stock of the corpora¬ 
tion known as F. Archibald, Inc., a Massachusetts corpora¬ 
tion, engaged in the manufacture of leather for women’s 
shoes. 

At the date of the death of the decedent this corporation 
had outstanding 1300 shares of common stock of the par 
value of $100.00 per share. Of this stock $70,000.00 par 
value thereof had been issued for cash and $60,000.00 par 
value thereof had been issued as a stock dividend in 1926. 

The remaining 50 per cent of the stock of the corporation 
was owned by different members of the Archibald family, 
and it was understood that as between the Archibald family 
and the McCaffrey family the ownership would be kept 
equal at all times. 

The shares of stock of the decedent became a part of the 
residuary estate under his will, and in the course of the ad¬ 
ministration of the estate it was found that the assets of the 
estate other than the stock of the Archibald company were 
insufficient to meet charges necessary to be paid. In view 
thereof it was decided to dispose of some of the stock of the 
Archibald Company. 
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The business of the Archibald company having fallen off 
that company decided it was not necessary to retain its cap¬ 
italization at the figure at which it was at that time. There¬ 
upon the petitioner sold to the company 184 shares of 

4 the common stock of the company which the company 
purchased at $100.00 per share and which shares 

were then retired. 

The $18,400.00 received from the company by the peti¬ 
tioner was the result of a partial liquidation of the company 
and was not in any sense equivalent to the distribution of a 
taxable dividend. 

WHEREFORE, the petitioner prays that this Board 
may hear the proceeding and determine that the petitioner 
is not liable for any deficiency in income tax for the calen¬ 
dar year 1933 or any penalty for the same period. 

FRANK J. ALBUS, 

JOHN F. GREANEY, 

Attorneys for Petitioner, 

1002 Earle Building, 
Washington, D. C. 

Commonwealth of Massachusetts, 

County of Essex, ss: 

M. A. Flanagan, being duly sworn, says that he is the 
Executor of the estate of J. J. McCaffrey, deceased, and 
the petitioner above named; that he has read the foregoing 
l petition or has had the same read to him and is familiar 
with the statements contained therein, and that the facts 
l stated are true except those facts stated to be upon informa- 
| tion and belief and those facts he believes to be true. 

I MICHAEL A. FLANAGAN 

Subscribed and sworn to before me this 7th day of Sep¬ 
tember, 1937. 

, HERVE MOISON, 

j Notary Public. 

5 IT :B :3 
LHB-90D 

Jun 11 1937 
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Exhibit “A” 

Mr. M. A. Flanagan, Executor, 

Estate of J. J. McCaffrey, 

408 Bay State Building, 

Lawrence, Massachusetts. 

Sir: 

You are advised that the determination of your income 
tax liability for the taxable year(s) ended December 31, 
1933, discloses a deficiency of $344.00 and penalty of $80.00, 
as shown in the statement attached. 

In accordance with section 272(a) of the Revenue Act of 
1933 as amended by section 501 of the Revenue Act of 1934, 
notice is hereby given of the deficiency mentioned. Within 
ninety days (not counting Sunday or a legal holiday in the 
District of Columbia as the ninetieth day) from the date of 
the mailing of this letter, you may file a petition with the 
United States Board of Tax Appeals for a redetermination 
of the deficiency. 

Should you not desire to file a petition you are requested 
to execute the enclosed form and forward it to the Commis¬ 
sioner of Internal Revenue, Washington, D. C., for the at¬ 
tention of IT :0 :P-7. The signing and filing of this form 
will expedite the closing of your return(s) by permitting an 
early assessment of the deficiency and will prevent the ac¬ 
cumulation of interest, since the interest period terminates 
thirty days after filing the form, or on the date assessment 
is made, whichever is earlier. 

Respectfully, 

GUY T. HELVERING, 
Commissioner , 

By (Signed) CHAS. T. RUSSELL 

Deputy Commissioner. 

Enclosures: 

Statement 
Form 870 
LHB/MLB-2 

6 IT :B :3 
LHB-90D 
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Statement 

In re: Mr. M. A. Flanagan, Executor, 

Estate of J. J. McCaffrey, 

408 Bay State Building, 

Lawrence, Massachusetts. 

Tax Liability for Taxable Year Ended December 31, 1933 

Liability Assessed Deficiency 

Income Tax $344.00 None $344.00 

Penalty $86.00 None $86.00 

The deficiency shown herein is based upon the report 
dated January 24, 1936, prepared by Revenue Agent T. M. 
C. Keefe, a copy of which was transmitted to you. The re¬ 
port has been approved as submitted. 

Careful consideration has been given your protests dated 
April 15,1937, and December 3,1936, in connection with the 
report of the internal revenue agent in charge, and the in¬ 
formation submitted at a conference he’d in the office of that 
official. 

In this connection you are advised that the evidence sub¬ 
mitted is not sufficient to warrant a change in the findings of 
the examining officer. 

i A computation of your tax liability follows: 


Net income reported None 

Dividends from F. Archibald, Inc. $18,400.00 

Net income subject to surtax $18,400.00 

Computation of Tax 

Surtax on $18,400.00 $344.00 

Normal Tax None 

Correct tax liability $344.00 

7 Mr. M. A. Flanagan, Executor, 

Estate of J. J. McCaffrey 

Statement 


The distribution of $18,400.00 received through the re¬ 
demption of 184 shares of the common stock of F. Archi¬ 
bald, Inc., on December 20,1933, is deemed to be equivalent 
to the distribution of a taxable dividend within the meaning 
of section 115(g) of the Revenue Act of 1932. 
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It is noted that your objection to such interpretation lies 
in the fact that it implies an intent to evade tax; whereas, 
your reason for such redemption is alleged to have been 
to provide funds for the payment of the remaining debts, 
administration charges and legacies provided for under the 
terms of the will of Mr. J. J. McCaffrey, deceased, June 8, 
1931. In this contention, you rely upon the following deci¬ 
sions of the United States Board of Tax Appeals, some of 
which were affirmed by the District Courts, but have not 
been acquiesced in by the Commissioner: 


Commissioner v. Marie R. Koekwood. 
Commissioner v. Brown, Fed. (2d), 
Commissioner v. Fuhlege 
Champion v. Commissioner, 73 Fed. 

(2d), 513 
Girard Trust Co. 


31 BTA, 927 
26 BTA, 901 

32 BTA, 222 

27 BTA, 1312 
32 BTA, 926 


Your attention is invited to the decision of the United 
States Circuit Court of Appeals for the Third Circuit in 
the appeal of Win. T. Brown, wherein it was stated that 
“the money with which the corporation paid the petitioner 
came from profits and earnings. Prior to the sale, the pe¬ 
titioner held 99 per cent of the stock. Notwithstanding the 
fact that the corporation paid him * * * dollars for less 
than half of the stock which he held, the petitioner, after 
the sale, continued to hold 98 per cent of its stock. The re¬ 
duction of the capital stock did not amount to a liquidation 
for it is to be noted * * * that the corporation continued to 
operate at a profit.” 

In your case, the percentage of capital stock held by the 
stockholders after the redemption is identically the same as 
before, the payment was made from profits and earnings ac¬ 
cumulated since 1918 (with the exception of one cash divi¬ 
dend paid in 1932) and the corporation continued to op¬ 
erate at a profit. 

8 Section 291 of the Revenue Act of 1934- provides 

that in case of any failure to make and file a return 
within the time prescribed by law or prescribed by the Com¬ 
missioner in pursuance of law, 25 per centum of the tax 
shall be added to the tax. 

A copy of this letter has been mailed to your representa¬ 
tive, Mr. Arthur Sandberg, 185 Devonshire Street, Boston, 
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Massachusetts, in accordance with the authority contained 
in the power of attorney executed by you and on file with 
the Bureau. 

9 Endorsed: United States Board of Tax Appeals 

Filed Oct 19 1937 

Endorsed: Received Oct 19 1937 U. S. Board of Tax 
Appeals 

United States Board of Tax Appeals. 

Docket No. 90576 

M. A. Flanagan, Executor, Estate of J. J. McCaffrey, 

Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Answer 

The Commissioner of Internal Revenue by his attorney, 
J. P. Weuchcl, Chief Counsel, Bureau of Internal Revenue, 
for answer to the petition filed in the above-entitled ap¬ 
peal, admits and denies as follow's: 

1. Admits the allegations contained in paragraph 1 of the 
petition. 

2. Admits the allegations contained in paragraph 2 of the 
petition. 

3. Admits that the matter in controversy is income tax 
and penalty for the calendar year 1933, but denies that the 
amounts in controversy are as alleged in paragraph 3 of the 
petition. 

4. (a) and (b). Denies that the respondent erred as al¬ 
leged in subparagraphs (a) and (b) of paragraph 4 of the 
petition. 

5. For lack of information and knowledge sufficient to 
form a belief as to the truth of the allegations contained in 
paragraph 5 of the petition, denies the same. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 
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10 In re: M. A. Flanagan, Executor, 

Estate of J. J. McCaffrey. 

Docket No. 90576. 

WHEREFORE, it is prayed that petitioner’s appeal be 
denied. 

J. P. WENCHEL 
Chief Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

EDWARD C. ADAMS, 

Special Attorney, 

Bureau of Internal Revenue. 

AHF-ECA-ikc 10-18-37 

11 United States Board of Tax Appeals 

Docket No. 90576 

M. A. Flanagan, Executor, Estate of J. J. McCaffrey, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

John F. Greanev, Esq., for the petitioner. 

Paul E. Waring, Esq., for the respondent. 

Memorandum Findings of Fact and Opinion. 

The Commissioner determined an income tax deficiency 
of $344 and a penalty of $86 against decedent’s estate for 
1933, by treating an amount received from a corporation 
in redemption of its shares as a distribution essentially 
equivalent to a taxable dividend. 

Findings of Fact. 

Michael A. Flanagan is co-executor of the estate of John 
J. McCaffrey, who died, a resident of Haverhill, Massachu¬ 
setts, June 8, 1931. In order to close the estate in 1933, the 
executors required $18,400 cash for the payment of debts 
and administration costs; the estate then had no cash, and 
its only undistributed asset of substantial value was 650 
common shares of F. Archibald, Inc. 

12 F. Archibald, Inc., was organized by McCaffrey 
and Freelon N. Archibald in 1918, and engaged in the 
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sale of high grades of leather for shoes. Its capital stock, 
represented originally by 100 shares of a par value of 
$100 each, was closely held by Archibald and McCaffrey or 
members of their families. Archibald died in 1919, leaving 
a widow and two sons, who each took a a one-third interest 
in his shares, and Flanagan became administrator of his 
estate; he also became president of the corporation. On 
January 15, 1920, the Archibald shareholders transferred 
their shares to Flanagan as trustee under a voting trust 
agreement which empowered the trustee “to exercise all 
rights of every name and nature, including the right to 
vote * * * all such shares.” The shareholders received 
transferable certificates of interest in the trust which en¬ 
titled them to proportionate distributions of the dividends 
received by the trustee. On the same date F. Archibald, 
Inc., increased its capital stock by $35,000, represented by 
350 additional shares; in so doing it capitalized $15,310 of 
surplus and current earnings. 

On October 19, 1921, Flanagan as trustee entered into 
an agreement to sell 'McCaffrey 88 shares of F. Archibald, 
Inc., at $100 a share, the price being payable from dividends 
on McCaffrey’s stock. The avowed intention of the parties 
was that the trustee for the Archibald interests and Mc¬ 
Caffrey should hold an equal number of shares “during the 
term of this agreement and forever after.” On February 
16, 1923, Flanagan as trustee transferred the 88 shares to 
McCaffrey and each then held 225 shares. On December 28, 
1926, Flanagan as trustee and McCaffrey each received 125 
additional shares in cancellation of the corporation’s in¬ 
debtedness of $25,000 to both of them, and at the same time 
each received 300 additional shares as a stock divi¬ 
dend. 

13 Sarah E. Archibald died on June 25, 1930, Wal¬ 
lace E. Archibald on July 29, 1931, and Fred N. 
Archibald on March 20, 1932, and Flanagan was named 
executor under the will of each and also trustee under the 
will of Sarah E. Archibald, of her shares in the corporation. 
The corporation's stock was valued in the inventory of 
each estate at $100 a share on the respective dates of death, 
but at $125, $135 and $125 a share by the Commonwealth 
of Massachusetts for state inheritance tax purposes. 
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When confronted with the necessity of raising the $18,- 
400 cash to pay the debts and expenses and close the ad¬ 
ministration of McCaffrey’s estate in 1933, Flanagan in¬ 
formally consulted the probate judge, and it was their con¬ 
sensus that he should sell some of the estate’s shares to 


F. Archibald, Inc., rather than have the corporation declare 
a dividend out of its available earnings and surplus, as he 
could have caused it to do, because in their opinion such a 
dividend would belong to the heirs. Accordingly Flanagan, 
who was the corporation’s president and represented all 
the shareholders as executor or trustee, had his attorney 
draft a resolution that the corporation 

# * * buy back from the Estate of John J. McCaffrey all 
the shares of stock which it desires up to the number of 
one hundred and ninety (190) * * * 

and an equal number from the Archibald heirs or their rep¬ 
resentative. The resolution was adopted by the votes of 
Flanagan and Timothy J. McCaffrey (who was also a co¬ 
executor of McCaffrey’s estate), at a shareholders’ meeting 
held December 20, 1933. Pursuant thereto the corporation 
paid $18,400 to Flanagan, Executor, and received 184 of its 
shares from McCaffrey’s estate; it likewise paid $18,400 for 
184 of its shares held by Flanagan as trustee under wills 
of the Archibalds. It cancelled both lots upon receipt. In 
his account of the estate, submitted to the Probate 
14 Court, Flanagan, Executor, treated the $18,400 as 
corpus; the account was approved. Xo income tax 
return was filed by the estate for 1933. 

On December 31, 1933, the corporation had an earned 
surplus of $70,351.49. Its net income for the year was $10,- 
017.20, and its net sales $274,016.99. Because of a lessen¬ 
ing demand for expensive shoes, the corporation suffered 
a sharp decrease from net sales of $921,875.81 in 1927, its 
most profitable year, but there was no indication of any 
great change in 1933, and it has since continued to operate 
for profit. For the period 1918-1933 it realized net incomes 
in all years but four, and during the decade ending in 1933 
its earned surplus ranged from $39,372.16 to $101,683.40. It 
paid a cash dividend of $13,000 in 1932 and of $6,500 in 
1933, but no others. Amounts paid as salaries to officers, 
having an interest in its shares, were all allowed as deduc- 
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tions in computing its taxable incomes. It has had no ac¬ 
counts and notes payable to shareholders since 1931. 

The entire distribution of $18,400 made by F. Archibald, 
Inc., to McCaffrey’s estate in 1933 was in redemption of 
,184 of its shares, and the cancellation or redemption by the 
corporation of such shares was at such time and in such 
manner as to make the distribution essentially equivalent 
to the distribution of a taxable dividend. 

Opinion. 

Sternhagen: Upon this question of fact the finding has 
been made in accordance with Revenue Act of 1932, section 
115 (g). This seems inescapable from the evidence. The 
section has been considered in a multitude of decisions of 
the courts and the Board, and it has been said frequently 
that the question is primarily a question of fact which is 
determinable upon the particular evidence, the rules of 
weighing being only wide generalizations which need 
15 not be repeated. Giving all respect to the peti¬ 
tioner’s and the corporation’s integrity and purity 
of motive, the evidence demonstrates clearly that never¬ 
theless the distribution of the corporation’s earnings and 
profits which would have been clearly taxable as a divi¬ 
dend if it had been called such, was in every essential re¬ 
spect quite the same, notwithstanding the redemption of 
the shares. It left both the corporation and the share¬ 
holders in exactly the same proportionate relation to each 
other after as before. That it was occasioned bv one 

i « 

shareholder’s desire to avoid a possible question which 
might be raised between it as a fiduciary and the benefici¬ 
aries of the estate, does not change the result. In the Flinn 
case, 37 B. T. A. 1085, there was a liquidation so restricted 
tp one shareholder as to separate him entirely from the 
corporation and liquidate his entire interest. The Commis¬ 
sioner’s determination of deficiency must be sustained. 

No income tax return having been filed by the estate for 
the taxable year 1933, the 25 per cent penalty is required 
to be added to the deficiency. Fab at ini v. Commissioner. 98 
Fed. (2d) 753; Edmonds v. Commissioner, 90 Fed. (2d) 14, 
19 A. F. T. R. 771; Scran t on-Lack aw anna Trust Co. v. Com¬ 
missioner, 80 Fed. (2d) 519, 17 A. F. T. R. 71. 
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Since these are the only items upon which the Commis¬ 
sioner’s determination is based, 

Decision will be entered for the respondent. 

Enter: 

Entered Dec 27 1938 

16 Endorsed: Entered Dec 27 1938 

United States Board of Tax Appeals 
Washington 
Docket No. 90576 

M. A. Flanagan, Executor, Estate of J. J. McCaffrey, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

In accordance with the Board’s Memorandum Findings 
of Fact and Opinion, entered December 27, 1938, it is 
ORDERED and DECIDED that there is a deficiency of 
$344 in income tax for 1933, and a penalty of $86. 

Enter: 

(Signed) JOHN M. STERNIIAGEN 
(Seal) Mew her. 

22 United States Board of Tax Appeals 

Washington 

Docket No. 90576 

M. A. Flanagan, Executor, Estate of J. J. McCaffrey, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Denying Reconsideration and for Review by the 

Board 

Under date of December 27, 1938, memorandum findings 
of fact and opinion by Division No. 10 (Sternhagen) were 
entered in the above entitled proceeding. On January 5, 
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1939, counsel for the petitioner filed a motion for recon¬ 
sideration and for review by the Board of the opinion here¬ 
tofore entered. Petitioner’s motion has been carefully con¬ 
sidered in connection with the report of the Division and 
it is not believed that the motion should be granted. Ac¬ 
cordingly, the motion is DENIED. 

Petitioner is granted an exception to the denial of his 
motion. 

(Signed) C. R. ARUNDELL 
, Chairman . 

(Seal) 

Dated: January 7, 1939. 

23 Endorsed: United States Board of Tax Appeals 
Filed Apr 6 1939 

Petition for Review and Assignments of Error 

Tn the United States Court of Appeals for the District of 

Columbia 

B. T. A. 

Docket No. 90,567 

M. A. Flanagan, Executor of the Estate of J. J. McCaffrey, 

Petitioner on Review, 

vs. 

Commissioner of Internal Revenue, Respondent on 

Review. 

TJo the Honorable, the Judges of the United States Court of 
• Appeals for the District of Columbia: 

M. A. Flanagan, Executor of the Estate of J. .T. McCaf¬ 
frey. in support of this his Petition for Review, filed in pur¬ 
suance of the provisions of Section 1001 of the Revenue 
Act of 1926, as amended by Section 603 of the Revenue Act 
of 1928 and Section 1001 of the Revenue Act of 1932, for 
the review of the decision of the United States Board of 
Tax Appeals rendered on the 27th day of December, 193S, 
approving a deficiency of $344 in income tax for 1933 and a 
penalty of $86, respectfully shows to this Honorable Court 
as follows: 
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I. 

Prior Proceedings 

The Commissioner of Internal Revenue determined a 
deficiency in income tax due from the petitioner for 

24 the calendar year 1933 in the amount of $344 and a 
penalty of 25% thereof in the amount of $86 for 

failure to file a return for said vear, and under date of 
June 11, 1937, did forward to the petitioner a statutory 
notice of deficiency in accordance with the provisions of the 
Revenue Act of 1932, as amended by Section 501 of the 
Revenue Act of 1934. Under date of September 8, 1937, 
the petitioner filed his petition with the United States 
Board of Tax Appeals, in which he contested the deficiency 
determined by the Commissioner as alleged aforesaid both 
with respect to the tax and the penalty. In said petition, 
the petitioner claimed that the Commissioner had erro¬ 
neously determined that $18,400 received by the petitioner 
from the sale of 184 shares of the common stock of F. Arch¬ 
ibald, Inc., to that company on December 20, 1933, was 
deemed to be equivalent to the distribution of a taxable 
dividend within the meaning of Section 115(g) of the Rev¬ 
enue Act of 1932. The Commissioner also erroneously de¬ 
termined that the 25% penalty should be asserted because 
of the failure of the petitioner to file an income tax return 
for the year 1933. The petitioner contended that the trans¬ 
action did not come within the provisions of Section 115(g) 
of the Revenue Act of 1932 and that it was purely a sale 
of the stock and that, the amount received therefor being- 
less than the basis to the petitioner provided by the Reve¬ 
nue Act of 1932 to determine gain or loss, there was no 
taxable income received, but that the estate had suffered 
a loss through the sale. With respect to the penalty 

25 the petitioner contended that, having no income for 
the vear, there was no liabilitv to file an income tax 

return. After hearing duly held before the United States 
Board of Tax Appeals on May 17, 1938, that Board on De¬ 
cember 27, 1928, promulgated its memorandum findings of 
fact and opinion, determining that the cancellation or re¬ 
demption by said corporation was essentially equivalent to 
the distribution of a taxable dividend under Section 115(g) 
of the Revenue Act of 1932, and that the petitioner was 
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liable for the penalty for failing to file a return for the 
year 1933. The decision ordering a deficiency and penalty 
in the amounts of $344 and $86, respectively, was entered on 
December 27, 1938. On January 5,1939, the petitioner filed 
a motion for reconsideration and review by the Board. 
Under date of January 7, 1939, the Board entered its final 
order, denying petitioner’s motion and granting the peti¬ 
tioner an exception to such denial. 

II. 

Statement of the Nature of the Controversy 

M. A. Flanagan is co-executor of the Estate of John J. 
McCaffrey who died a resident of Haverhill, Massachusetts, 
June 8,1931. In order to close the estate in 1933, the execu¬ 
tors required $18,400 cash for the payment of debts and 
administration costs: the estate then had no cash, 
26 and its only undistributed asset of substantial value 
was 650 shares of common stock of F. Archibald, 
Inc. 

The corporation, F. Archibald, Inc., was organized in 
1918 bv MeOafFrev and Freelon N. Archibald and engaged 
in the sale of high-grade leather for shoes. The capital 
stock, originally represented by 100 shares of a par value 
of $100, was closely held by McCaffrey or Archibald, or 
members of their families. 

i Freelon N. Archibald died in 1918, and his widow and 
two sons each received one-third interest in his shares. 
M. A. Flanagan became administrator of his estate and 
also became president of the corporation. The shares of 
the Archibald widow and sons were transferred to M. A. 
Flanagan as trustee January 15,1920, and the same day its 
capital stock was increased by $35,000, representing 350 
additional shares; and in so doing it capitalized $15,310 of 
surplus and current earnings. 

On October 19, 1921, M. A. Flanagan as trustee under 

the voting trust agreement dated January 15, 1920, entered 

into an agreement with John J. McCaffrev wherebv Me- 
* • •> 

Caffrev agreed to purchase 88 shares of stock of F. Archi¬ 
bald, Inc., at $100 per share and further agreed that it was 
the intention of both parties that during the term of the 
agreement and forever after the party of the second part 
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(McCaffrey) should have a number of shares equal to all 
the remaining shares held by the remaining stock- 

27 holders or a trustee for them. 

On February 16, 1923, the aforesaid 88 shares of 
stock were transferred to McCaffrey by M. A. Flanagan, 
trustee. Thereafter, on December 28, 1926, M. A. Flanagan 
as trustee and J. J. McCaffrey each received 125 shares of 
stock of F. Archibald, Inc., in cancellation of indebtedness 
of the corporation to them. At the same time, each re¬ 
ceived a stock dividend of 300 shares of common stock. 

Sarah E. Archibald died on June 25, 1930, Wallace E. 
Archibald on July 29, 1931, and Fred N. Archibald on 
March 20, 1932, and M. A. Flanagan was named as execu¬ 
tor under the will of each and also as trustee under the 
will of Sarah E. Archibald of her shares in the corporation. 
The corporation stock was valued in the inventory of each 
at $100 per share on the respective dates of death, but at 
$125, $135, and $125 a share by the Commonwealth of Mas¬ 
sachusetts for State Inheritance Tax purposes. 

The shares of stock of F. Archibald, Inc., owned by J. J. 
McCaffrey at the time of his death were determined by 
the Commissioner of Internal Revenue to have a value of 
$135 per share, and this value was used by the Commis¬ 
sioner of Internal Revenue in determining the Federal 
Estate Tax on the estate of J. J. McCaffrey. 

The sales of the corporation in 1927, its most profitable 
year, were $921,875.81, but thereafter declined to $274,- 
016.89 in 1933. Its earned surplus at December 31, 

28 1933, was $70,351.49. It paid cash dividends of $13,- 
000 in 1932 and $6,500 in 1933, and amounts paid as 

salaries to officers were allowed as deductions in computing 
its taxable income. 

The petitioner, when confronted with the necessity of 
raising $1S,400 cash to pay the debts and expenses and close 
the administration of the McCaffrev estate in 1933, in- 
formally consulted the probate judge, and it was their con¬ 
sensus that he should sell some of the estate's shares of 


stock to the corporation rather than declare a dividend out 
of its available earnings and surplus because, in their opin¬ 
ion, such a dividend would belong to the heirs. 

The corporation thereupon passed a resolution to buy 
back from the estate of John J. McCaffrey all the shares of 
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stock which it desired up to 190. M. A. Flanagan felt that 
the agreement of October 19, 1921, was binding on him and 
compelled him to keep the McCaffrey and Archibald hold¬ 
ings of stock equal. For that reason, the same offer was 
incorporated in the resolution of the corporation with re¬ 
spect to the Archibald shares. 

i In accordance with that resolution, the corporation, F. 
Archibald, Inc., purchased from M. A. Flanagan as execu¬ 
tor of the estate of J. J. McCaffrey 184 shares of its stock, 
and it also purchased from M. A. Flanagan as trustee 
under the various Archibald trusts 184 shares of its stock, 
paying therefore $100 per share. 

29 In the account of the estate of J. J. McCaffrey, M. 
A. Flanagan as executor treated the $18,400 so re¬ 
ceived as corpus. The account so treated was submitted to 
the Probate Court and approved. 

The Commissioner of Internal Revenue determined that 
the sale by the estate to the corporation, F. Archibald, Inc., 
<j)f 184 shares of the stock of that corporation and the can¬ 
cellation of those shares by the corporation was deemed to 
be essentially equivalent to the distribution of a taxable 
dividend and that the $1S,400 received in such sale was, 
therefore, taxable as a dividend. The estate had no tax¬ 
able income other than the $18,400 referred to and had filed 
no return. For that reason, the Commissioner had as¬ 
serted the 25% ad valorem penalty for failure to file a re¬ 
turn. 

The Board of Tax Appeals sustained the determination 
of the Commissioner of Internal Revenue, and the peti¬ 
tioner hereby requests a review of the decision of the 
Board. 

III. 

Designation of Court of Review 

The petitioner being aggrieved by the findings of fact, 
opinion, decision, and order of the Board of Tax Appeals 
and no return having been filed for the year 1933, desires 
a review thereof in accordance with the provisions of the 
Revenue Act of 1926, as amended by Section 519(a) 

30 of the Revenue Act of 1934 by the United States 
Court of Appeals for the District of Columbia. 
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IV. 

Assignments of Error 

The petitioner as a basis for review makes the following 
assignments of error: 

1. The Board erred in failing to find that the sale of 184 
shares of stock of F. Archibald, Inc., by the petitioner re¬ 
sulted in a loss under the applicable Revenue Act. 

2. The Board erred in holding that the purchase of 184 
shares of its own stock by F. Archibald, Inc., from the pe¬ 
titioner was essentially equivalent to a taxable dividend 
within the meaning of Section 115(g) of the Revenue Act 
of 1932. 

3. The Board erred in failing to find as facts that the 
650 shares of stock of F. Archibald, Inc., owned by J. J. 
McCaffrey at the time of his death were inventoried by the 
estate at $100 per share and that such stock was valued by 
the Commissioner of Internal Revenue at the date of the 
death of J. J. McCaffrey at $135 per share for Federal 
Estate Tax purposes, as stipulated by the parties to the 

proceeding before the Board. 

31 4. The Board erred in failing to find as a fact that 

the petitioner felt himself bound by the agreement 
of October 19, 1921, as shown by the undisputed testimony 
in the record. 

5. The Board erred in holding that Section 115(g) of the 
Revenue Act of 1932 was applicable to the facts of this 
case. 

6. The Board erred in not holding that the redeemed 
shares having been issued bona fide, Section 115(g) of the 
Revenue Act of 1932 does not apply. 

7. The Board erred in failing to find as a fact that the 
corporation was justified in reducing its capitalization for 
business purposes. 

8. The Board erred in denying the motion of the peti¬ 
tioner to reconsider its decision. 

9. The Board erred in failing to find that petitioner was 
bound to sell enough of the shares of the stock of F. Archi¬ 
bald, Inc., to raise $18,400 needed to pay the balance of the 
debts and administration costs of the estate. 

10. The Board erred as a matter of law in not holding 
that the petitioner, in selling 1S4 shares of stock of F. 
Archibald, Inc., disposed of corpus of the estate. 
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11. The Board erred in that its decision in favor 

32 of the respondent is contrary to the evidence. 

12. The Board erred in approving the assertion 
of the penalty against the petitioner. 

13. The Board erred in rendering judgment against the 
petitioner. 

WHEREFORE, your petitioner prays that this Honor¬ 
able Court may review the said findings, decision, opinion, 
and order of the United States Board of Tax Appeals and 
reverse and set aside the same, and that the Clerk of the 
United States Board of Tax Appeals be directed to trans¬ 
mit and deliver to the Clerk of this Court certified copies 
! of all and every document necessary and material to the 
presentation and consideration of the foregoing petition 
for review as required by the rules of the said Court and 
statutes made and provided. 

M. A. Flanagan, Executor of the 
i Estate of J. J. McCaffrey, 

i Petitioner, 

Bv: JOHN F. GREANEY 
FRANK J. ALBUS 
Attorneys for Petitioner 
Earle Building 

1 Washington, D. C. 

33 District of Columbia ) ss. 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, John F. Greanev, who, upon 
being duly sworn according to law, does depose and say 
that he is one of the attorneys for M. A. Flanagan, Execu¬ 
tor of the Estate of J. J. McCaffrey, the petitioner above 
i named, and as such attorney he had authority to and did 
sign the foregoing Petition for Review; that he has read 
the same and that the facts set forth therein are true, to 
the best of his knowledge, information and belief. 

JOHN F. GREANEY 


Subscribed and sworn to before me this 4th day of April, 
1930. 

ANNA A. HAMMOND 
(Notary Public) D. C. 


My Commission expires June 1, 1943. 
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34 Endorsed: United States Board of Tax Appeals 
Lodged May 26, 1939 

Endorsed: United States Board of Tax Appeals Filed 
Jun 5-1939 

Statement of the Evidence. 

United States Board of Tax Appeals 
B. T. A. Docket No. 90,576 

M. A. Flanagan, Executor of the Estate of J. J. McCaffrey, 

Petitioner on Review, 

v. 

Commissioner of Internal Revenue, Respondent on 

Review. 

The following is a Statement of Evidence in narrative 
form. 

The above-entitled cause came on for hearing at Boston, 
Massachusetts, on the 17th day of May, 1938, before the 
Honorable John M. Sternhagen, Member of the United 
States Board of Tax Appeals, there being present John F. 
Greanev, Esq., on behalf of the Petitioner, and Paul E. 
Waring, Esq., on behalf of the Respondent. 

Thereupon the following proceedings were had and the 
parties by their attorneys submitted the following evi¬ 
dence. 

There was introduced in evidence a stipulation of facts, 
together with several exhibits in support thereof, agreed 
to by counsel for the petitioner and respondent. 

35 Michael A. Flanagan, a witness called on behalf of 
petitioner, being first duly sworn, on Direct Exami¬ 
nation testified as follows: 

I am the executor of the Estate of John McCaffrey, the 
petitioner in this case. 

In reply to a question as to the organization and develop¬ 
ment of F. Archibald, Inc., Mr. Flanagan testified as fol¬ 
lows : 

In about June, 1918, Mr. Archibald called me down to or¬ 
ganize a corporation to engage in the cut sole business. 
He had with him a man named John J. McCaffrey and his 
wife, Mrs. Archibald. The three of them organized the 
corporation of F. Archibald, Inc. I drew the papers and 
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got the charter from the Secretary of State of Massachu¬ 
setts. For two or three months I attended their meetings 
and advised them. I had nothing more to do with it until 
along in the summer of 1919, when John J. McCaffrey 
called me on the telephone and told me that Mr. Archibald 
had passed away and the Archibalds were anxious to see 
me in regard to taking care of matters of the estate. 

Within a dav or so one of the Archibald bovs asked me to 
* » 

come to their home in Haverhill. I did so on the follow¬ 
ing day and talked to them in regard to the estate. I am 
a lawver. 

There was no will and administration papers were taken 
out and I was named administrator. They talked about 
the business and said I would represent them in the Archi¬ 
bald business, which I did, being elected president in 1920. 

Mr. McCaffrey was the leather man and knew 
36 leather. I was only a representative of the estate at 
the time. We went along in business. Sarah Archi¬ 
bald died in 1930 and I was named executor of her estate, 
according to her will, and I was to act as trustee of the 
Archibald interests. They were particularly concerned 
with the business, that it might continue to provide a live¬ 
lihood for the two boys. 

In June, 1931, I believe, John J. McCaffrey died. With 
his brother I was appointed co-executor of his estate and 
later named as co-trustee of the Archibald estates. In the 
following July or August of 1931, one of the boys died and 
I was named executor of his estate and trustee of his in¬ 
terests in the Archibald business. In 1932, the other boy, 
Fred Archibald, Jr., died and I was named executor of 
his estate. 

Nothing of any other nature occurred until it came to the 
time for closing the John J. McCaffrey Estate, which oc¬ 
curred in 1933. At that time there were bills outstanding 
against the estate and costs of administration. As there 
was no money in the estate and the only thing of value re¬ 
maining was the interest in the F. Archibald leather busi¬ 
ness, the problem came up as to what I should do. I spent 
a little time thinking about it and after due consideration I 
decided to sell some of the stock of the corporation. 

An agreement existed between the Archibald family and 
the McCaffrey family, which was of long standing, that 
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their interests would remain equal, each side owning 

37 the exact amount that the other side owned. I 
needed $18,400 to take care of the bills of the McCaf¬ 
frey interests and, in order to keep them equal, I had to 
likewise sell to the corporation $18,400 of the Archibald 
interests. Why I did that was that if a dividend was is¬ 
sued, according to the will, it would go to the heirs, as own¬ 
ing the dividends, and I would be in the same position as I 
was before I issued the dividend. I could not use the divi¬ 
dend to pay bills of the estate, and the only money I had to 
pay the bills was the corpus of the estate, and I had to get 
money that was corpus. Furthermore, the money of the 
Archibald interests I have always considered as corpus, 
and still do, and it is invested in savings banks and the 
dividends therefrom I distribute among the heirs; but the 
$18,400 is still corpus of the F. Archibald estates. 

Whereupon the following colloquy occurred: 

(Questions by Mr. Greanev): 

“Q. Now, when this problem presented itself to you with 
respect to the matter of clearing up these charges against 
the McCaffrey estate, whom did you see concerning the ap¬ 
plication of any dividends that might be declared?” “A. 
I talked to the Probate Court.” 

“Q. In other words, will you tell us just how that oc¬ 
curred?” “A. Well, the Probate Court informed me they 
take up matters of that nature. In the course of the 

38 conversation with him I presented my problem. He 
read the will and said, ‘Well, if you issued this as 

dividends, these heirs will have it, and it will be hard for 
you to pay these debts.’ 1 said, ‘I think you are right.’ 
He said, ‘All I can say is for you to take it out of the cor¬ 
pus.’ ” 

(Questions by the Member): 

The Member: “Can you elucidate with a little more par¬ 
ticularity? The estate was in debt and yet, as I under¬ 
stand you, you say if the corporation had declared a divi¬ 
dend upon shares held by the estate, that the dividend 
would have been required to have been distributed first 
to the heirs.” 

The Witness: “The will says that all profit increment 
of any nature, of profit, must go to the heirs.” 

The Member: “Could that only be done by reason of 
the fact that the corpus remaining in the estate was amply 
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sufficient in value to discharge the indebtedness if it were 
reduced to cash?” 

The Witness: “If it were reduced to cash as corpus, it 
would pay the debts, but if it were reduced to cash as a 
dividend, it would be the heir’s money.” 

The Member: “If a dividend from the corporation had 
not been received at a time when corpus of the es- 

39 late remained sufficient to discharge the estate’s ob¬ 
ligations, would the dividend, nevertheless, have 

gone to the heirs, even though creditors were not going to 
be taken care of out of the corpus?” 

The Witness: “It would go to the heirs.” 

The Member: “The heirs had priority as to a dividend 
over the creditors of the estate?” 

The Witness: “They did.” 

(Questions by Mr. Greaney): 

“Q. And the Probate Judge concurred in that opinion 
which you had, that any distribution of a dividend would 
have to go to the beneficiaries direct?” “A. That is cor¬ 
rect. ’ ’ 

“Q. And in accordance therewith you prepared your ac¬ 
counts in the McCaffrey estate?” “A. I did.” 

“Q. And that was submitted to the Court?” “A. It 
was.” 

“Q. And approved by that Court?” “A. It was offi¬ 
cially presented and approved.” 

In reply to a question as to the development with respect 
to the leather business subsequent to 1927, Mr. Flanagan 
testified as follows: 

It went down a great deal after 1927 or 1928, and the 
leather business suffered a bit more than any other busi¬ 
ness on account of the quality of the merchandise we 

40 carried at that time. In 1933 our sales were not one- 
third of what we had in 1927. The leather we sold 

is a very high class leather, and at that time the campaign 
for cheap shoes came in, in 1930, and the leather we were 
handling could not be used in that type shoe, so we not only 
suffered from ordinary hard times that existed, but on 
account of the immense increase in the sale of cheaper 
i shoes. In 1933 there was no indication that the situation 
would change in the near future. 

Upon Cross-Examination, Michael A. Flanagan testified 
as follows: 
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It is not a fact that as of December 20, 1933, the date of 
the resolution under which this stock was received by F. 
Archibald, Inc., from the McCaffrey estate, that there were 
sufficient assets, whether liquid or otherwise, in that estate 
to meet all of the outstanding debts for legacies and 
charges against the estate. The total indebtedness of the 
estate at that time was in the neighborhood of about 
$30,000. I probably could have declared a dividend in so 
far as F. Archibald, Inc., was concerned. There were two 
other directors besides myself. I voted the stock with 
Timothv McCaffrev. 

* i 

Upon Re-Direct-Examination, Michael A. Flanagan tes¬ 
tified as follows: 

There were two other directors of the corporation at that 
time besides myself. It was necessary to have a majority 
of the board of directors in order to declare a dividend. 

Whereupon there was received in evidence, without ob¬ 
jection, a certified copy of the inventory of the 
41 McCaffrey estate filed in the Probate Court of Es¬ 
sex County, Massachusetts. 

There being no further testimony or evidence to be of¬ 
fered by either party the hearing was concluded. 

The foregoing is all of the material evidence adduced at 
the hearing before the Board of Tax Appeals, and the same 
is approved by the undersigned as attorney for Petitioner 
on Review. 

(JOHN F. GREANEY) 
(FRANK J. ALBUS) 

Attorneys for Petitioner on 
Review 

Earle Building 
Washington, D. C. 

The foregoing is all of the material evidence adduced at 
the hearing before the Board of Tax Appeals, and the 
same is approved by the undersigned as attorney for the 
Respondent on Review. 

(J. P. WENCHEL) 

Attorney for Respondent on 
Review 

Approved 6/5/39 

(Signed) J. M. STERNHAGEN 
Member 
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42 The foregoing is all of the material evidence ad¬ 
duced at the hearing, and in order that the same 

may be preserved and made a part of the record, this State¬ 
ment of Evidence is duly approved and settled this. 

day of., 1939. 

(JOHN M. STERNHAGEN) 
Member , United States 
Board of Tax Appeals. 

43 Endorsed: U. S. Board of Tax Appeals Filed 

at Hearing May 17 1938 Div.Docket. 

United States Board of Tax Appeals. 

Docket No. 90,576 

M. A. Flanagan, Executor, Estate of J. J. McCaffrey, 

Petitioner , 

-vs- 

Commissioner of Internal Revenue, Respondent. 
Stipulation of Facts. 

It is hereby stipulated by the parties to this proceeding 
that the following facts may be taken as true without prej¬ 
udice to the right of either party to produce at the hearing 
of this case evidence of further facts not inconsistent there¬ 
with, and without prejudice to the right of either party to 
object to the relevancy, materiality or competency of the 
facts herein agreed to. 

1. The corporation of F. Archibald, Inc. was organized 
on July 1, 1918 under the laws of the State of Massachu¬ 
setts. At the time of its organization the authorized and 
issued capital stock was 100 shares of the par value of 
$100.00 each. 

The original stockholders and the number of shares held 
by each were: 

Shares 

Name: Office Held: Held: 

Freelon F. Archibald Pres. & Treas. 79 shares 

John J. McCaffrey Vice Pres. & Clerk 20 shares 

Sarah E. Archibald Director 1 share 
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44 2. Freelon N. Archibald died on June 24, 1919, 

leaving a widow and two sons, each of w’hom took a 
one-third interest in the stock of F. Archibald, Inc. owned 
by Freelon N. Archibald at the time of his death. Michael 
A. Flanagan, Administrator and Trustee for the Freelon 
N. Archibald estate, became President, John J. McCaffrey, 
Treasurer and General Manager, and Sarah E. Archibald, 
became Vice President of F. Archibald, Inc. 

3. On January 15, 1920, John J. McCaffrey acquired 83 
additional shares of the common stock and Michael A. 
Flanagan, as Trustee for the estate of Freelon N. Archi¬ 
bald, acquired 116 shares of the common stock of F. Archi¬ 
bald, Inc. 

On Julv 26, 1920 John J. McCaffrev received 34 addi- 
tional shares of the common stock and Michael A. Flana¬ 
gan, as Trustee for the estate of Freelon N. Archibald, re¬ 
ceived 117 shares of the common stock of F. Archibald, Inc. 
All of this stock vras of the par value of $100.00 per share. 

In the final audit of F. Archibald, Inc. for the year 1920, 
the Commissioner of Internal Revenue in his notice of de¬ 
ficiency, dated December 31, 1923, held that the aforemen¬ 
tioned 350 shares of stock 'were issued by the said corpora¬ 
tion in consideration of the following: 

Cancellation of indebtedness to stock¬ 
holders of corporation $13,990.00 

Service rendered to corporation 5,700.00 

Out of surplus or current earnings and 
held to be a stock dividend 15,310.00 


Total $35,000.00 

45 4. On October 19, 1921 Michael A. Flanagan, as 

Trustee under a voting trust agreement, dated Janu¬ 
ary 15, 1920, entered into an agreement with John J. 
McCaffrey whereby McCaffrey agreed to purchase 88 
shares of stock of F. Archibald, Inc. at $100.00 per share, 
and further agreed that it was the intention of both par¬ 
ties that during the term of this agreement and forever 
after that the party of the second part should have a num¬ 
ber of shares equal to all the remaining shares held by the 
remaining stockholders or by a trustee for them. Copies 
of these agreements are attached hereto and marked Ex- 
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hibits 1 and 2, respectively. These agreements were rati¬ 
fied and approved by Michael A. Flanagan, as Administra¬ 
tor of the estate of Freelon N. Archibald, deceased. 

5. On February 16, 1923, 88 shares of stock of F. Archi¬ 
bald, Inc. were transferred to John J. McCaffrey by 
Michael A. Flanagan, as Trustee and Administrator of the 
estate of Freelon N. Archibald, pursuant to the agreement 
referred to in paragraph 4 herein. 

6. On December 28, 1926 Michael A. Flanagan, as Trus¬ 
tee and Administrator of the estate of Freelon N. Archi¬ 
bald, and John J. McCaffrev each received 125 additional 
shares of common stock of a par value of $100.00 per share, 
or a total of $25,000.00 per value stock in cancellation of 
the indebtedness of F. Archibald, Inc. to them. At the 
same time each received as a stock dividend 300 shares of 
common stock of the corporation with a total par value of 
$60,000.00. A copy of the resolution authorizing the issu¬ 
ance of the aforementioned stock and declaring the 

46 stock dividend is attached hereto and marked Ex¬ 
hibit No. 3. 

7. Sarah E. Archibald died testate on June 25, 1930 leav¬ 
ing a will under which the shares of stock in F. Archibald, 
Inc. were placed in trust. She owned the beneficial interest 
in 217-1/3 shares of stock at the time of her death. These 
shares of stock were inventoried by the estate at a value of 
$100.00 per share and were valued by the State of Massa¬ 
chusetts for State Inheritance Tax purposes at $125.00 per 
share as of the date of death. 

8. John J. McCaffrey died on June 8, 1931, and the 650 
shares of the common stock of F. Archibald, Inc. were dis¬ 
posed of by his will. This stock was inventoried at $100.00 
per share by the estate and was valued by the Commissioner 
of Internal Revenue as of the date of his death at $135.00 
per share for Federal Estate Tax purposes. A copy of the 
will is attached hereto as Exhibit No. 4. 

9. Wallace E. Archibald died testate on July 29, 1931. 
At the time of his death he owned the beneficial interest in 
216-1/3 shares of F. Archibald, Inc. This stock was inven¬ 
toried by the estate at a value of $100.00 per share and was 
valued by the State of Massachusetts for State Inheritance 
Tax purposes at $135.00 per share. 
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10. Fred N. Archibald died testate on March 20,1932. At 
the time of his death he was the beneficial owner of 

47 216-1/3 shares of F. Archibald, Inc. which was in¬ 
ventoried by the estate at a value of $100.00 per 

share and which was valued by the State of Massachusetts 
for State Inheritance Tax purposes at $125.00 per share. 

11. Michael A. Flanagan was named as Executor and 

Trustee under the will of Sarah E. Archibald, under the 

will of Wallace E. Archibald and under the will of Fred N. 

Archibald. He is also named as Co-Executor and Co- 

Trustee under the will of John J. McCaffrey. 

%> 

12. The history of the sales, earnings and surplus of the 
corporation after adjustments as made by the Commis¬ 
sioner of Internal Revenue from its beginning to December 
31, 1933, is shown on the sheet attached as Exhibit No. 5. 

13. The salaries paid and the positions held by the re¬ 
cipients of the salaries from the beginning of the corpora¬ 
tion until December 31, 1933 are shown on the sheet at¬ 
tached hereto as Exhibit No. 6. These salaries have been 
allowed by the Commissioner of Internal Revenue as de¬ 
ductions in computing the taxable net income of F. Archi¬ 
bald, Inc. 

14. The record of dividends paid by the corporation 
from the date of organization through the year 1933 is 

shown on the attached sheet as Exhibit No. 7. 

48 15. The balance sheets of the corporation for the 
years ending December 31, 1930, to December 31, 

1933, are as shown on the attached sheet as Exhibit No. 8. 

16. The amount of the accounts and notes payable to the 
stockholders by the corporation at the end of each year from 
December 31,1931, to December 31,1933, inclusive, is shown 
on the attached sheet as Exhibit No. 9. 

17. On December 20, 1933, a special meeting of the stock¬ 
holders of the corporation F. Archibald, Inc., was held and 
on that date a resolution was adopted, a copy of which 
is attached hereto as Exhibit No. 10. 

18. As a result of the resolution referred to in the pre¬ 
ceding paragraph, F. Archibald, Inc. received from the 
executors and trustee of the estate of J. J. McCaffrey, pe¬ 
titioner herein, 184 shares of its capital stock, for which 
it paid $18,400.00. 
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19. Concurrently and as a result of the aforementioned 
resolution, F. Archibald, Inc. received from Michael A. 
Flanagan, Trustee under the will of Sarah E. Archibald, 
61-1/3 shares of its capital stock, and from Michael A. 
Flanagan, Trustee under the will of Wallace E. Archibald, 
61-1/3 shares of its capital stock, and from Michael A. 
Flanagan, Trustee under the will of Fred N. Archibald, 
61-1/3 shares of its capital stock, for which it paid $100.00 
per share, or a total of $18,400.00. 

49 20. After the aforementioned receipts of stock by 

F. Archibald, Inc., the Estate of John J. McCaffrey 
owned 466 shares of the outstanding capital stock of that 
corporation, and the three Archibald estates owned 466 
shares of the outstanding capital stock of that corporation. 
The Estate of Sarah E. Archibald owned 156 shares, the 
Estate of Wallace E. Archibald owned 155 shares, and the 
Estate of Fred X. Archibald owned 155 shares, respec¬ 
tively of the outstanding capital stock of that corporation. 

21. F. Archibald, Inc. continued to operate for profit 
through December 31, 1933 and is still operating. 

22. Immediately on receipt by F. Archibald, Inc. of the 
aforementioned 368 shares of its capital stock these shares 
were cancelled. 

23. The stock of F. Archibald, Inc. has never been held 
by or offered to the general public. 

JOHN F. GREANEY 
Attorney For Petitioner 
Signed J. P. WENCHEL 
Attorney For Respondent. 
Chief Counsel Bureau of 
Internal Revenue 

54 Exhibit No. 2. 

Agreement. 

Agreement made this nineteenth day of October, A. D. 
1921 by and between Michael A. Flanagan, trustee of the 
entire number of shares of stock owned by, or the beneficial 
interest of which, is in Fred X. Archibald, Wallace E. Archi¬ 
bald and Sarah E. Archibald, in F. Archibald, Inc., a cor¬ 
poration organized under the laws of the Commonwealth of 
Massachusetts and having a usual place of business in 
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Haverhill, in said Commonwealth, by virtue of a Voting 
Trust Agreement dated January 15, 1920, party of the first 
part and John J. McCaffrey, of Haverhill, in said Com¬ 
monwealth, party of the second part. WITNESSETH, 
That 

Whereas the trustee deems it to be essential and nec¬ 
essary to the best interests of the company to have the 
party of the second part continue in his present position 
as general manager of the business, and 

Whereas the party of the second part is desirous of so 
continuing, and 

Whereas the entire number of shares of said F. Archi¬ 
bald, Inc. issued to date are four hundred and fifty (450) 
shares of which the party of the second part is entitled to 
the beneficial interest in one hundred and thirty-seven 
(137) of said shares and the administrator of the estate 
of Freelon N. Archibald is at present entitled to the bene¬ 
ficial interest in the balance of said shares, to wit, three 
hundred thirteen (313) shares, and 

Whereas it is the intention of both parties that during the 
term of this agreement and forever after the party of 
55 the second part shall have a number of shares equal 
to all the remaining shares held by the remaining 
stockholders or by a trustee for them. 

Therefore it is agreed that the party of the first part, 
at the request of and with the approval and consent of 
his beneficiaries, will transfer to the party of the second 
part eiglitv-eight (88) shares of the capital stock of F. 
Archibald, Inc., so that the total number of shares of said 
stock held by the party of the second part shall be two 
hundred twenty-five (225) shares and the balance of two 
hundred twenty-five (225) shares shall be held by the re¬ 
maining stockholders. 

In consideration of the foregoing the said party of the 
second part agrees to pay for the said shares of stock at 
its par value of one hundred (100) dollars per share and 
hereby acknowledges upon transfer of the stock to him, 
his indebtedness to the party of the first part in the sum 
of eighty-eight hundred (8800) dollars. It is understood 
that the party of the second part is to pay for the said 
stock out of the dividends of the said company payable 
to him beneficially at all times not less than sixty (60) per 
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cent of such dividends to be used in payment for the said 
stock with the provision of anticipation, with the further 
understanding that the said party of the second part shall 
at all events be ultimately liable for the value of said stock 
in the event of cessation of the business of the corporation. 

This agreement is to take effect on and as of the first 
dav of January, A. D., 1922. 

56 ix WITNESS WHEREOF the said parties have 
this day set their respective hands and seals. 

(Sgd.) MICHAEL A. FLANAGAN (Seal) 

(Sgd.) john j. McCaffrey 

Signed and sealed in the presence of: 

LOUISE A. MORRIS. 

Assent 

We, the undersigned stockholders of F. Archibald, Inc., 
being the entire number of stockholders and the benefi¬ 
ciaries under the Voting Trust Agreement above referred to 
hereby ratify and approve the foregoing agreement and 
consent to be bound thereby. 

(Sgd.) FRED N. ARCHIBALD 
(Sgd.) SARAH E. ARCHIBALD 
(Sgd.) WALLACE E. ARCHIBALD 

Assent 

I, Michael A. Flanagan, administrator of the estate of 
Freelon X. Archibald, late of Haverhill, in said Common¬ 
wealth, deceased, ratify and approve the foregoing agree¬ 
ment and agree to be bound by the terms thereof. 

(Sgd.) MICHAEL A. FLANAGAN 

Administrator. 
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Exhibit No. 6. 




Year 

McCaffrey 



Archibald 


Flanagan 

1918 

$1,300.00 Vice Pres-Clerk 

$1,300.00 Prcs.-Treas. 



1919 

1,300.00 

4 4 a 

it 

1,500.00 “ 

4 4 



1920 

8,443.00 Treas.-Gen. Mgr. 

700.00 Vice Pres. 

$1,000.00 Pres.-Asst- 

1921 

10,000.00 

a a 

t i 

1,000.00 “ 

4 4 

6,000.00 

4 4 4 4 

1922 

10,000.00 

a ti 

4 4 

1,000.00 “ 

4 4 

6,000.00 

4 4 4 4 

1923 

10,000.00 

a a 

4 4 

1,000.00 “ 

4 4 

4,000.00 

4 4 4 4 

1924 

10,000.00 

a a 

4 4 

1,000.00 “ 

4 4 

4,000.00 

4 4 4 4 

1923 

10,000.00 

a n 

4 4 

1,000.00 

4 4 

4,000.00 

4 4 4 4 

192(5 

10,000.00 

n a 

4 4 

1,000.00 “ 

4 4 

4,000.00 

4 4 4 4 

1927 

10,000.00 

a n 

4 4 

1,000.00 * 1 

4 4 

4,000.00 

4 4 4 4 

1928 

15,000.00 

a a 

4 4 

1,000.00 * * 

4 4 

9,000.00 

4 4 4 4 

1929 

15,000.00 

a a 

4 4 

1,000.00 ‘ ‘ 

4 4 

9,000.00 

4 4 4 4 

1930 

15,000.00 

< t a 

4 4 

390.00 “ 

4 4 

9,000.00 

4 4 4 4 

1931 

1,935.00 

a a 

4 4 

None 


1,500.00 

4 4 4 4 

1932 

None 



None 


2,600.00 

it it 

1933 

None 



None 


None 



75 Endorsed: United States Board of Tax Appeals 
Filed May 26 1939 

Praecipe. 

United States Board of Tax Appeals. 

B. T. A. Docket No. 90,576 

M. A. Flanagan, Executor of the Estate of J. J. McCaffrey, 

Petitioner on Review , 


v. 

Commissioner of Internal Revenue, Respondent on Re¬ 
view. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and within sixty days from the 
date of the filing of the petition for review in the above- 
stated case, transmit to the Clerk of the United States 
Court of Appeals for the District of Columbia certified 
copies of the following documents: 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the above-entitled case. 

2. Pleadings before the Board. 

3. Memorandum Findings of Fact and Opinion, and De¬ 
cision of the Board. 

4. Petition for Review. 

5. Statement of the evidence settled or agreed upon. 

6. Stipulation of facts and exhibits attached thereto. 
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7. Motion of petitioner for reconsideration and for re¬ 
view by the Board. 

76 8. Order of Board entered January 7, 1939, deny¬ 
ing aforesaid motion. 

The foregoing to be prepared, certified, and transmitted 
jas required by law and the rules of the United States Court 
of Appeals for the District of Columbia. 

JOHN F. GREANEY, 

; FRANK J. ALBUS, 

Earle Building, 
Washington, D. C. 

Agreed to 5/25/39 
J. P. WENCHEL R 
Chief Counsel Bureau of Int. Rev . 

77 United States Board of Tax Appeals 

Washington 

(Seal) 

Docket No. 90576 

M. A. Flanagan, Executor, Estate of J. J. McCaffrey, 

Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 76, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 9th day of 
June, 1939. 

B. D. GAMBLE 

(Seal) Clerk, United States Board of 

Tax Appeals. 
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78 United States Board of Tax Appeals 

Docket No. 90576 

M. A. Flanagan, Executor of the Estate of J. J. McCaffrey, 

Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing- of record, it is 
ORDERED: That the time for transmission and deliv¬ 
ery of the record sur petition for review of the above en¬ 
titled proceeding in the United States Court of Appeals for 
the District of Columbia, be and it is hereby extended to 
June 20, 1939. 

(Signed) C. R. ARUNDELL 
(Seal) Member . 

Dated: Washington, D. C., 

June 5, 1939. 

jd 

Now, June 19, 1939, the foregoing order enlarging time 
certified from the record as a true copy. 

B. D. GAMBLE 

Clerk, U. S. Board of Tax Appeals. 
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79 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Jun 23 1939 Joseph 
W. Stewart, Clerk 

United States Court of Appeals for the 
District of Columbia. 

No. 7448 

M. A. Flanagan, Executor, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent . 

Designation for Printing of Record . 

The Clerk will prepare the printed record as filed, with 
the exception of the following: 

Pages 17 to 21, inclusive 
Pages 50 to 53, inclusive 
Pages 57 to 59, inclusive 
Pages 60 to 68, inclusive 
Pages 70 to 74, inclusive 

JOHN F. GREANEY, 

Earle Building, 

Washington, D. C., 

Attorney for Petitioner. 

Service acknowledged this 23rd day of June, 1939. 

JAS. W. MORRIS, 

For Respondent. 

Endorsed on (’over: No. 7448. Flanagan, Executor &c., 
Appellant, vs. Helvering. United States Court of Appeals 
for the District of Columbia Filed Jun 20 1939 Joseph W. 
Stewart, Clerk 
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IN THE 


tHniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7448. 


M. A. Flanagan, Executor of the Estate of J. J. 
McCaffrey, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


BRIEF FOR THE PETITIONER. 


OPINION BELOW. 

The only previous opinion in this ease is that of 
the United States Board of Tax Appeals (R. 9-13) in 
a Memorandum Opinion, Docket No. 90576. 

JURISDICTION. 

This appeal involves a deficiency in income tax for 
the calendar year 1933 in the amount of $344.00 and a 
penalty of 25 per cent thereof in the amount of $86.00 
for failure to file a return for said year. (R. 6). 
Final action of the Board was taken on January 7, 
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1939, at which time the Board denied the motion of 
the petitioner for reconsideration and for review of 
its opinion. (R. 14). The case is brought to this 
Court by a petition for review (R. 14-20), filed on 
April 6, 1939, pursuant to the provisions of Sections 
1001-1003 of the Revenue Act of 1926, c. 27, 44 Stat., 
109, as amended by Section 1101 of the Revenue Act of 
1932, c. 426, 48 Stat., 926 (Sec. 642, U. S. C. A.). 

STATEMENT OF CASE. 

Michael A. Flanagan, is co-executor of the Estate 
of John J. McCaffrey, who died, a resident of Haver¬ 
hill, Massachusetts, June 8, 1931. In order to close 
the estate in 1933, the executors required $18,400.00 
cash for the payment of debts and administration 
costs; the estate then had no cash and its only undis¬ 
tributed asset of substantial value was 650 shares of 
common stock of F. Archibald, Inc. (R. 9). 

F. Archibald, Inc. was organized bv McCaffrev and 
Freelon X. Archibald in 1918, and engaged in the sale 
of high grades of leather for shoes. (R. 9-10). Mich¬ 
ael A. Flanagan, being an attorney, was employed by 
the incorporators to draw up the organization papers 
of F. Archibald, Inc. (R. 21-22). The capital stock of 
the company, originally represented by 100 shares of 
a par value of $100.00 each, was closely held by Archi¬ 
bald and McCaffrey or members of their families. 
(R. 10). 

Archibald died in 1919, leaving a widow and two 
sons, who each took a one-third interest in his shares. 
Michael A. Flanagan became administrator of Archi¬ 
bald’s estate (R. 10), and, at the request of the Archi¬ 
bald heirs, became President of F. Archibald, Inc. in 
1920. (R, 22). On January 15, 1920, the Archibald 
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heirs transferred their shares to Flanagan, as Trus¬ 
tee, under a voting trust agreement which empowered 
the Trustee ‘‘to exercise all rights of every name and 
nature including the right to vote * * * all such 

shares.” The shareholders received transferable cer¬ 
tificates of interest in the trust which entitled them 
to proportionate distributions of dividends received by 
the Trustee. On the same date F. Archibald, Inc. in¬ 
creased its capital stock by $35,000.00, represented by 
350 additional shares. (R. 10). 

On October 19, 1921, Michael A. Flanagan, as Trus¬ 
tee, entered into an agreement to sell J. J. McCaffrey 
88 shares of F. Archibald, Inc. at $100.00 a share. 
The avowed intention of the parties was that the Trus¬ 
tee for the Archibald interests (Flanagan) and McCaf¬ 
frey should hold an equal number of shares “during 
the term of this agreement and forever after.” (R. 
10). On February 16, 1923, Flanagan, as Trustee, 
transferred the 88 shares to McCaffrey, and then 
each held 225 shares of F. Archibald, Inc. On De¬ 
cember 28, 1926. Flanagan, as Trustee, and McCaffrey 
each received 125 additional shares in cancellation of 
the corporation's indebtedness of $25,000.00 to both of 
them, and at the same time each received 300 addi- 
Ponal shares as a stock dividend. (R. 10). 

Sarah E. Archibald, wife of Freelon N. Archibald, 
died on June 25, 1930, Wallace E. Archibald, on July 
29, 1931, and Fred X. Archibald, on March 20, 1932, 
and Flanagan was named as executor under the will 
of each and also Trustee under the will of Sarah E. 
Archibald of her shares in the corporation. (R. 10). 

When confronted with the necessity of raising $18,- 
400.00 in cash in order to pay the debts and expenses 
and to close the administration of the Estate of J. J. 


McCaffrey in 1933, M. A. Flanagan consulted the Pro¬ 
bate Judge as to what course to follow. The Probate 
Judge concurred in Flanagan’s opinion that he should 
sell some of the Estate’s shares to F. Archibald, Inc., 
rather than have the corporation declare a dividend 
out of its available earnings and surplus, because, in 
their opinion, such a dividend would belong to the 
heirs of J. J. McCaffrey and not to his estate. (R. 
11). Accordingly, M. A. Flanagan, who was the cor¬ 
poration’s president, and represented all of the share¬ 
holders, either as Executor or Trustee, drafted a reso¬ 
lution that the corporation buy back from the Estate 
of John J. McCaffrey all of the shares which it desired 
up to the number of 190 and an equal number from 
the Archibald heirs or their representative. (R. 11). 
The necessity of the corporation buying an equal 
number of shares from the Archibald heirs arose from 
the agreement of October 19, 1921, between Michael A. 
Flanagan, Trustee of the Archibald interests, and John 
J. McCaffrey, which provided that “it is the intention 
of both parties that during the term of this agreement 
and forever after the party of the second part shall 
have a number of shares equal to all the remaining 
shares held by the remaining stockholders or by a 
Trustee for them.” (R. 31). 

The resolution was adopted by the votes of M. A. 
Flanagan and Timothy J. McCaffrey (who was also 
a co-executor of the McCaffrey estate), at a share¬ 
holders meeting held December 20, 1933. Pursuant 
thereto the corporation paid $18,400.00 to Flanagan as 
Executor and received 184 of its shares from the 
McCaffrey estate. Tt likewise paid $18,400.00 for 184 
of its shares held by Flanagan, as Trustee, under the 
wills of the Archibalds. (R. 11). 


0 

On December 31, 1933, F. Archibald, Inc. had an 
earned surplus of $70,351.49. Its net income for the 
year was $10,017.20 derived from net sales of $274,- 
016.99. Because of a lessening demand for expensive 
shoes, the corporation suffered a sharp decrease in 
1933 as compared with net sales of $921,875.91 in 1927, 
its most profitable year. (R. 11). 

STATUTES AND REGULATIONS INVOLVED. 

Revenue Act of 1932. 

The particular sections of the Revenue Act of 1932 
and of the applicable Regulations are set forth at 
length in the Appendix. 

SUMMARY OF POINTS. 

Point 1. 

The petitioner, an estate, having received its stock 
from the decedent, the basis for the determination of 
gain or loss under the applicable revenue act being its 
value at the date of death and the amount received on 
disposition being less than such value, suffered a loss 
thereon. 


Point 2. 

The provisions of section 115 (g) of the Revenue 
Act of 1932 do not apply to the stock sold by the 
petitioner to the corporation, F. Archibald, Inc. 

Point 3. 

The purchase of the 184 shares of its own stock by 
F. Archibald, Inc. from the petitioner was not made 
at such time and in such manner as to make the trans¬ 
action essentially equivalent to a taxable dividend. 
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Point 4. 

Petitioner is not liable for the ad valorem penalty 
asserted. 

SUMMARY OF PETITIONER’S ARGUMENT. 

The petitioner contends that the stock in question 
having- been received by the petitioner from the de¬ 
cedent and representing the only remaining asset in 
the hands of the executor had a basis, under the ap¬ 
plicable revenue act, for the determination of gain or 
loss, of its value at the date of death and that upon the 
sale of that stock to the corporation for an amount 
less than such value, the petitioner suffered a loss 
and, consequently, could not have realized income 
thereon. 

Petitioner also contends that Section 115 (g) of 
the Revenue Act of 1932 is not applicable in a case 
where the taxpayer, whose stock is purchased by the 
corporation, is a separate and distinct taxpayer from 
the one who owned the stock at the time of the issu¬ 
ance of a stock dividend. Petitioner also contends 
that a stock dividend having been issued bona fide, 
this section does not apply to redemption of a part 
of such stock by the corporation. 

Petitioner contends, in addition to the foregoing, 
that the facts and circumstances surrounding the pur¬ 
chase of the stock by the corporation preclude the 
determination that such purchase was made by the 
corporation at such time and in such manner as to 
make the transaction essentially equivalent to a tax¬ 
able dividend. 

In view of the contentions that petitioner is not sub¬ 
ject to any income tax for the year 1933, the conten¬ 
tion is made that there is no liability for any penalty 
for failure to file an income tax return for that year. 


ARGUMENT. 

Point 1. The Petitioner, an Estate, Having Received 
its Stock from the Decedent, the Basis for the 
Determination of Gain or Loss Under the Applic¬ 
able Revenue Act Being its Value at the Date of 
Death and the Amount Received on Disposition 
Being Less than Such Value, Suffered a Loss 
Thereon. 

As set forth in the statement of the case herein, 
John J. McCaffrey died on June 8, 1931, a resident 
of Haverhill, Massachusetts. Among the assets dis¬ 
posed of by his will were 650 shares of the common 
stock of F. Archibald, Inc. (R. 9). This stock was 
inventoried at $100.00 per share by the estate and 
was valued by the Commissioner of Internal Revenue 
as of the date of his death al $135.00 per share for 
Federal Estate Tax purposes. (R. 28). The facts 
with respect to the inventory value and the value de¬ 
termined by the Commissioner of Internal Revenue 
for Federal Estate Tax purposes were stipulated be¬ 
fore the Board. (R. 28). However, the Board of 
Tax Appeals, in its findings of fact, failed to make 
any findings with respect to the value of the stock held 
by the McCaffrey estate as determined by the Com¬ 
missioner of Internal Revenue for Federal Estate Tax 
purposes. There was no other evidence with respect 
to the value of the stock as of the date of death of 
John J. McCaffrey. 

Section 113 (a) (5) of the Revenue Act of 1932 pro¬ 
vides that for the purpose of determining gain or loss 
“The basis of property shall be the cost of such prop¬ 
erty; except that— 

“(5) Property transmitted at death.— * * * 

If the property was acquired by the decedent’s 
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estate from the decedent, the basis in the hands of 
the estate shall be the fair market value at the 
time of the death of the decedent. * * * 

Article 596, Regulations 77, relating to the income 
tax under the Revenue Act of 1932, provides, among 
other things, as follows: 

“Art. 596. Property transmitted at death.—In 
the following cases the basis of property acquired 
after February 28, 1913, shall be the fair market 
value of the property at the time of the death of 
the decedent: * * * 

“(3) Property, whether real or personal, in the 
hands of a decedent’s estate, acquired by the es¬ 
tate from the decedent (see article 863). * * 
“For the purpose of this article, the value of 
the property as appraised for the purpose of the 
Federal estate tax or in the case of estates not 
subject to that tax. its value as appraised in the 
State court for the purpose of State inheritance 
taxes shall be deemed to be its fair market value 
at the time of the death of the decedent.” 

It having been stipulated that the Commissioner of 
Internal Revenue determined the value of the stock 
of F. Archibald, Inc. owned by the Estate of John J. 
McCaffrey to be $135.00 per share at the time of his 
death and there being no other evidence with respect 
to the value of this stock at that time, it follows that, 
in accordance with the provisions of section 113 (a) 
% 5) of the Revenue Act of 1932 and the applicable pro¬ 
visions of the regulations, the basis of such stock in 
the hands of this petitioner for the purpose of deter¬ 
mining gain or loss on disposition thereof was $135.00 
per share. 

The stock here in question, namely, 184 shares, hav¬ 
ing been sold to the corporation for $18,400.00 by the 
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Estate, it follows that on this transaction the peti¬ 
tioner suffered a loss of $6,440.00. 

In the instant case this petitioner was confronted 
with the necessity of raising $18,400.00 cash to pay 
the debts and expenses and close the administration of 
the estate. (R. 11). After consultation with the Pro¬ 
bate Judge it was their consensus that he should sell 
some of the estate’s shares to F. Archibald, Inc. rather 
than have the corporation declare a dividend out of 
its earnings and surplus as he could have caused it to 
do because, in their opinion, such a dividend would 
belong to the heirs. (R. 111. Because of this situa¬ 
tion the corporation paid to the petitioner $18,400.00 
for 184 shares of its own stock. In his account, sub¬ 
mitted to the Probate Court, the petitioner treated 
the $18,400.00 as corpus and this account was approved 
by that Court. (It. 11). 

It is respectfully submitted that, under the doctrine 
of Frenter v. Helvering , 291 U. S. 35, 54 S. Ct. Rep. 
308, the order of the State court approving the account 
of the executor governs the status of the consideration 
received for the sale of the stock as corpus, and that 
such order establishes the law of Massachusetts with 
respect to the status of the estate’s property. 

It follows, therefore, that the shares of stock of 
F. Archibald, Inc., owned by the estate of John J. 
McCaffrey at the time of his death having been con¬ 
sidered as corpus of the estate, and correctly so in 
the determination of the gross estate for Federal es¬ 
tate tax purposes, the consideration received because 
of the sale of 184 of such shares could not be income 
except to the extent that such consideration exceeded 
the basis provided in the Revenue Act of 1932 for the 
purpose of determining gain or loss to the estate. 
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This is true, notwithstanding the provisions of sec- 
, lion 115 (g) of the Revenue Act of 1932, because the 
: presence of such a provision cannot have any greater 
effect than the ordinary provisions of law with re¬ 
spect to gross income, which existed in the case of 
Nichols v. United States , 64 Ct. Cls. 241, Cert. Den. 
277 U. S. 584. In that particular case there was a sit¬ 
uation where commissions were due the decedent at 
i the date of death and were actually paid to his execu¬ 
tors after his death. The books of account of the 
decedent and the books of the executors of the estate 
of the decedent were kept on a cash receipts and dis¬ 
bursements basis. In making the Federal estate tax 
return for the estate one of the items thereon repre¬ 
sented the commissions due the decedent at the time 
of his death and the value thereof was included in 
determining the value of his gross estate for Federal 
estate tax purposes. Notwithstanding the fact that 
the item in question represented commissions earned 
by the decedent and the statute specifically provided 
“including income received by estates of deceased per¬ 
sons (section 219, Revenue Act of 1918) ”, the Court 
of Claims held: 

“When, therefore, an item is properly deter¬ 
mined to constitute a part of the gross estate of a 
decedent for estate tax purposes it cannot by any 
sort of reasoning be made to constitute a part of 
the income of the same estate. It is a part of its 
corpus.” 

The Court of Claims accordingly held that this item, 
being properly corpus of the estate, was not income of 
the estate. 

It should be noted that when Congress took steps 
to remedy the situation with respect to amounts ac- 
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crued at the date of death, which was done in section 
42 of the Revenue Act of 1934, and appears in all 
subsequent revenue acts, it included such income in 
the income of the decedent up to the time of his 
death and not in the income of the estate. 

From the foregoing it is respectfully urged that 
no income was realized by the petitioner through the 
receipt of the $18,400.00 from F. Archibald, Inc. for 
the 184 shares of the stock of that corporation but, on 
the contrary, the estate of John J. McCaffrey suffered 
a loss of $0,440.00 by virtue of such transaction within 
tne meaning of the Revenue Act of 1932. 

Point 2. The Provisions of Section 115 (g) of the 
Revenue Act of 1932 do not Apply to the Stock! 
Sold by the Petitioner to the Corporation F. Archi¬ 
bald, Inc. 

The Board of Tax Appeals and the Courts have had 
numerous occasions to consider section 115 (g) of the 
Revenue Act of 1932 and its prototype in the various 
revenue acts since its first appearance in the Rev¬ 
enue Act of 1921. In the case of J. Natmck, 36 BTA 
866, the Board of Tax Appeals had occasion to refer 
to the number of times this provision had been under 
consideration and in a foot note to that decision has 
listed those cases. The careful examination of these 
cases discloses that in the great majority of instances 
the Board and the Courts decided the question on the 
peculiar facts in each case. In many instances the 
Government urged that all sums paid in retirement 
of stock, which stock was originally issued as a stock 
dividend, should be considered taxable as a dividend. 
This point was urged before the Circuit Court of 
Appeals for the First Circuit in the case of Commis - 




i sioncr v. Cordingley, 78 F. (2d) 118, and the Court 
there said: 

“The statute clearly contemplates that stock 
dividends may be issued and redeemed; it makes 
explicit provision as to the taxation of sums paid 
i in such redemption; it recognizes that the capitali¬ 
zation of earnings by means of stock dividends is 
not a distribution of earnings and is not taxable. 
(Sec. 115 (f)). ‘The statute does not provide that 
every cash redemption of shares shall be treated 
per se as a dividend, but only those which be¬ 
cause of some circumstance of time and manner 
are in fact the essential equivalent of a dividend.’ 
Fitzhenry, J., Commissioner v. Brown, 69 Fed. 
(2d) 601. ‘To hold that stock issued as a stock 
dividend to capitalize accumulated earnings, is if 
redeemed taxable as a dividend to the full amount 
paid for it, would be in effect to impose on such 
stock an undisclosed lien, and would be extremely 
unfair to intervening purchasers who had bought 
such stock after the stock dividend had been is¬ 
sued. Such purchasers would find on the redemp¬ 
tion of the stock that a large part of their capital 
investment was taxed as income The result of 
the decision appealed from is by no means so un¬ 
fair to the government as the Commissioner con¬ 
tends. Tf the corporation prospers the capitalized 
earnings will be reflected in the price of its stock 
and ultimately taxed as profits when the stock is 
converted into money by sale or redemption.’ 

“We think there was a consistent legislative 
purpose in the statute beginning with the Act of 
1921 and extending into the Act of 1928, viz. that 
corporations should be permitted to capitalize 
earnings by stock dividends issued for legitimate 
purposes, that stock so issued should stand on 
the same footing as other stock, and that the 
owner of it should be taxed on the profit or loss 
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when it was converted into money. As has been 
said this view has been long; accepted by the Board 
of Tax Appeals and by various Courts of Appeal 
before which the question has come.” 


In Commissioner v. Qnaekenbos, 78 F. (2d), 156, the 
Circuit Court of Appeals for the Second Circuit, deal¬ 
ing with another of the stockholders involved in the 
Cordingley case, said: 


“While we can add nothing to what seems to 
us the unanswerable argument of Judge Morton 
in dealing with the distribution bv the Woon- 
socket Worsted Mills to another of its stockholders 
under identical circumstances (Commissioner v. 
Cordingley, decided by the Cireut Court of Ap¬ 
peals for the First Circuit on May 25, 1935), we 
have thought it best to reinforce the decision of 
the First Circuit by a statement of our own views 
and the authoritv of* another Court.” 


In the case of Parker v. United States, 88 F. (2d), 
907 decided February 24, 1937, the Circuit Court of 
Appeals for the Seventh Circuit had occasion to con¬ 
sider the construction of Section 115 (g) of the Rev¬ 
enue Act of 1928. In that case this Court said: 

“If the stock in question had been received by 
the appellant directly from the company as a 
stock dividend, we would not disagree with the 
Commissioner in the conclusion he has reached. 
But the appellant herein was a third party, one 
who acquired his stock from another who pre¬ 
sumably received it originally as a stock dividend. 
To hold that the redemption is a dividend against 
the original recipient of the stock and not a di¬ 
vidend as against the holder who acquired it for 
full value from the original recipient may seem 
somewhat paradoxical. Nevertheless, we think 
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this is the only fair and just construction and ap¬ 
plication of the statute that can be given it.” 

It should be noted that the Circuit Court of Appeals 
for the Seventh Circuit is the same Court which had 
decided McGuire v. Commissioner, 84 F. (2d), 431; 
Commissioner v. Rod;mood, 82 F. (2d), 359; Commis¬ 
sioner v. Brown, (i9 F. (2d), 602, and Commissioner v. 
Babson, 70 F. (2d) 304. 

In the case of Randolph v. Commissioner, 76 F. (2d), 
472, which affirmed the Board decision in the appeal 
of Shelby II. Curler, as Tntslee, 28 BTA, 773 the Cir¬ 
cuit Court of Appeals for the Eighth Circuit called at¬ 
tention to the fact that certain of the stock redeemed 
which had been purchased by the petitioner was not 
taxed by the Commissioner as a taxable dividend, 
whereas the other stock was considered as a taxable 
redemption under Section 201 (g) of the Revenue Act 
of 1926. Both the Board and the Circuit Court of Ap¬ 
peals in that case approved the determination of the 
Commissioner taxing the redemption of that part of 
the preferred stock which had not been purchased by 
the petitioner. 

From the above cases it can be seen that the Cir¬ 
cuit Courts of Appeals for the First, the Second, the 
Seventh and the Eighth Circuits have considered that 
a person who is a purchaser and has had his investment 
in stock capitalized within the meaning of the Rev¬ 
enue Acts is to be considered in a different category 
than a person who has received his stock directly as a 
stock dividend. 

Considering the facts in this case we find that John 
J. McCaffrey individually received the stock as a stock 
dividend in 1926, but that on the death of McCaffrey 
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all of the shares of stock became corpus in the hands 
of his executors; that the respondent so treated this 
stock and determined a value for Federal estate tax 
purposes of $135.00 per share. The Revenue Acts 
have always provided that the basis for gain or loss in 
the hands of an estate was the value of such property 
at the date of death of the decedent. Under the theory 
of the Revenue Acts the estate was in exactlv the same 
position as a purchaser on the date of death of the 
decedent at a price of $135.00 per share. Since Sec¬ 
tion 115 (g) of the Revenue Act of 1932 is a special 
section to prevent the distribution of earnings under 
the cloak of the redemption of part of the stock, it can 
not be said to apply to the redemption of part of the 
stock of the estate for, to paraphrase the holding of 
the Circuit Court of Appeals for the First Circuit, such 
a ruling imposes a lien on a portion of that stock and 
has the effect indirectly of eliminating a portion of 
the basis specifically provided for the estate in Sec¬ 
tion 115 (a) (5) of the Revenue Act of 1932, wherein 
it is specifically provided * * ' “If the property 

was acquired by the decedent’s estate from the de¬ 
cedent, the basis in the hands of the estate shall be the 
fair market value of the property at the time of the 
death of the decedent.” * * * 

Section 115 (g) of the Revenue Act of 1932 is an 
exception to the general theory of taxation set forth 
in the rest of the Act, and it is a well established rule 
that such exception must be given a reasonable inter¬ 
pretation in consideration of the other sections of the 
Act and will not be extended. Sawtell v. Commis¬ 
sioner, 82 F. (2d), 221, Commissioner v. Morris, 90 F. 
(2d), 962, Reinecke v. Gardner, 277 U. S., 239. See 
also U. S. v. Merriant, 263 U. S., 179. Gould v. Gould, 
245 U. S., 151. 
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The last stock dividend declared by F. Archibald, 
Inc. was in 1926 (R. 10). At the time of this stock 
dividend additional stock was issued by the corpora- 
i tion in cancellation of the corporation’s indebtedness 
to Flanagan, as Trustee, and to McCaffrey (R. 10). 
Sales in the year 1927 amounted to in excess of $900,- 
000.00. There was no redemption of any stock by the 

1 V V 

corporation until December 1933, seven years after its 
issuance. The fact has never been questioned that 
the stock dividends were issued for bona fide business 
purposes, and it is impossible to see any grounds upon 
which the bona lidos of the stock dividends could be 
questioned. 

Considering the time element as a factor, as used in 
Robinson v. Commissioner, 69 F. (2d), 972, and cited 
by this Court in Hyman v. lldvrring, 71 F. (2d) 342, 
i at page 344, 63 App. D. 0. 221, the length of time re¬ 
futes anv attack on the bona fides of the stock di- 
vidends. 

One of the most recent cases, decided by the Courts, 
is that of Potty v. Helvering . 98 F. (2d), 717. This 
i case was decided by the Circuit Court of Appeals for 
the Second Circuit on July 18, 1938. The Court there 
had under consideration section 115 (g) of the Rev¬ 
enue Act of 1928, which is exactly the same as section 
i 115 (g) of the Revenue Act of 1932 here under con¬ 
sideration. In this case the Court said: 

“The Commissioner’s second point is that, as¬ 
suming that the distributions at bar were ‘liquid¬ 
ating dividends,’ they were ‘essentially equival¬ 
ent to the distribution of a taxable dividend,’ and 
were therefore taxable under section 115 (g). As 
there used, ‘taxable dividends’ include all divi¬ 
dends other than ‘liquidating dividends,’ for all 
others are taxable in fact, and ‘liquidating divi- 
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dends’ alone are not taxable. Section 115 (g) ap¬ 
plies therefore to all dividends which, though 
‘liquidating’ in form, are not so in fact; and that 
must at least include all which distribute earnings, 
capitalized by stock dividends, which have them¬ 
selves been issued merely to escape taxes; for 
the shares redeemed or cancelled must be under¬ 
stood as shares issued for business purposes. 
Gregory v. Helvering, 293 U. S. 465. The courts 
have more commonly than not limited the section 
to such situations. Commissioner v. Brown, 69 
Fed. (2d) 602, (CCA 7); Hyman v. Helvering, 71 
Fed. (2d) 342, (C. A. D. C.); Commissioner v. 
Cordingley, 78 Fed. (2d) 118; Commissioner v. 
Quackenbos, 78 Fed. (2d) 156, (CCA 2); Kelly v. 
Commissioner, 97 Fed. (2d) 915 (CCA 2). It is 
true that the regulations, (Art. 629, Regulations 
74), say that the question ‘depends upon the cir¬ 
cumstances of each case,’ which is of course true 
of every controversy; and at times this appears to 
have been supposed to justify the abandonment of 
any constitutive principle whatever. To that we 
cannot assent, nor can we see what other test 
there is than that which we have just mentioned. 
Therefore we hold that if redeemed shares have 
been issued bona fide, Section 115 (g) never ap¬ 
plies. There is no possibility of abuse in this, for 
Section 115 (b) controls the marshalling of earn¬ 
ings, and ex propria vigore allocates all distribu¬ 
tions against them so long-as there are any. We 
do not therefore agree with the reasoning of such 
cases as Hill v. Commissioner, 66 Fed. (2d) 45 
(CCA 4), which upheld the taxation of distribu¬ 
tions of liquidating shares which concededly had 
been issued for business purposes; though there 
are other decisions which seem to support such an 
interpretation. Randolph v. Commissioner, 76 
Fed. (2d) 472, (CCA 5); Brown v. Commissioner, 
79 Fed. (2d) 73, (CCA 3); McGuire v. Commis¬ 
sioner, 84 Fed. (2d) 431, (CCA 7); Parker v. Com- 
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missioner, 88 Fed. (2d) 907, (CCA 7). We shall 
continue to follow Commissioner v. Quackenbos, 
supra, (78 Fed. (2d) 156), until the Supreme Court 
makes authoritative a different interpretation. In 
the case at bar there can be no suggestion that the 
stock dividends of .1913, 1917 and 1925 were not 
issued in due course of business.” 

“Order reversed? deficiency expunged.” 

In view of the foregoing authorities and the applica¬ 
tion of the law as so stated to the facts of this case it 
is respectfully urged rhat section 115 (g) of the Rev¬ 
enue Act of 1932 does not apply to the amount re¬ 
ceived by the McCaffrey Estate, this petitioner, because 
of the sale of 184 shares of stock to F. Archibald, Inc. 

Point 3. The Purchase of the 184 Shares of its Own 
Stock by F. Archibald, Inc. from the Petitioner 
Was Not Made at Such Time and in Such Manner 
as to Make the Transaction Essentially Equivalent 
to a Taxable Dividend. 

(a) The circumstances surrounding the transaction 
preclude any conclusion that the purchase of the stock 
was essentially equivalent to the distribution of a tax¬ 
able dividend. 

The undisputed facts in this case show that in 1933 
Michael A. Flanagan, the Executor of the estate of 
John J. McCaffrey, was confronted with the necessity 
of winding up the administration of this estate. He 
found himself obliged to pay the debts of the estate 
and charges against the same amounting in all to a fig¬ 
ure in excess of $18,000.00. The only asset of value re¬ 
maining in the estate was the interest in the F. Archi¬ 
bald leather business, that is, the stock in F. Archi¬ 
bald, Inc. (R. 9). 
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Mr. Flanagan considered how he could obtain the 
money with which to make the required payments. He 
felt, that in view of the provisions of the will, if a di¬ 
vidend had been declared he as executor would be com¬ 
pelled to hand over the dividend to the distributees 
under the will. This matter was considered and dis¬ 
cussed with the Probate Judge. The Probate Judge, 
after the examination of the will, reached the conclu¬ 
sion that, in order to utilize the funds received for 
the purposes stated, it would be necessary to sell some 
of the assets of the estate. Mr. Flanagan thereupon 
proceeded to sell 184 shares of stock of the estate 
to the corporation, and the money so obtained from the 
sale of that stock was used by him in the payment of 
the debts and charges against the estate. He so ac¬ 
counted for the money in his report to the Probate 
Court, which report w*as approved by that Court. 

The examination of all of the cases decided by the 
Board, where this same section of the law’ w*as under 
consideration, discloses no case wdierein the petitioner 
was forced by the circumstances existing actually to 
sell tlie stock. With this petitioner it was not a matter 
of choosing how r the money w T as to be received but 
rather the necessity of receiving money through the 
sale of stock in order to accomplish what the lawr re¬ 
quired him to do, namely, to discharge the liabilities 
of the estate and the charges against the same. 

Had a dividend been declared this petitioner w^ould 
have been required to distribute the same to the bene¬ 
ficiaries named in the will and the estate would auto- 
maticallv have been entitled to a deduction of the 
amounts so distributed. As far as income tax is con¬ 
cerned, the estate wmuld have paid no income tax and, 
as far as the liabilities are concerned, they would still 
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be in existence. Even after the declaration of such a 
dividend, the executor would still be confronted with 
the same problem and would still be compelled to sell 
some of the stock of the corporation in order to obtain 
those funds with which he could discharge the obliga- 
:ions of the estate. In George A. Lemcke v. Commis¬ 
sioner, 33 BTA, 700, the Board held that where an 
increase in capitalization was brought about because 
banks making loans to the corporation felt there should 
be a larger capitalization, the redemption later of 
such stock increase was not part of a plan to distri¬ 
bute cash dividends in avoidance of tax. If this be 
a sufficient reason to take the case out of the section, 
how much more potent is the reason which compelled 
the petitioner in this case so to act? Here he had no 
choice. The law required him to discharge his duties 
as executor and, in discharging those duties, he was 
required to sell some of the stock of F. Archibald, Inc. 
owned by the estate. 

The fact that the same individual as Trustee for the 
various Archibald trusts sold stock of those trusts 
to the corporation for the same price, does not alter 
the situation in any respect. The fact that the same 
individual was the Trustee and also Executor of the 
McCaffrey estate does not change the situation. He 
could act only in a fiduciary capacity and, since he 
acted under an agreement by which he considered him¬ 
self bound, no one can question his action. The situa¬ 
tion -would have been no different had he also held 
shares of stock in his own right. See Reinecke v. 
Northern Trust Co.. 27S U. S., 339. The agreement, 
under which he acted, was entered into solely for busi¬ 
ness reasons and not for tax purposes. 
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In the case of Hyman v. Commissioner, 28 BTA, 
1231, aff’d. 71 F. (2d) 342, 63 App. D. C. 221, the 
Board, in the course of its opinion, said at page 1234: 

“If the respondent determines that the distribu¬ 
tion is within Section 115 (g), the taxpayer must 
point to something in the circumstances which re¬ 
quires the conclusion that it was substantially and 
essentially different.” 

Applying the test set forth in that decision to the 
facts present in the instant case, we find a controlling 
motive with respect to this taxpayer, which is abso¬ 
lutely inconsistent with the finding of the respondent. 
The motive with respect to the sale of the stock of 
the McCaffrey estate was to obtain money to dis¬ 
charge the liabilities of the estate. The motive with 
respect to the sale of the stock of the Archibald in¬ 
terests was to carry out the obligation imposed by 
the agreement of 1921. There is no question from 
ail of the evidence in the case that these motives were 
the sole and controlling motives. We do not have 
present in this case conflicting motives necessitating a 
determination as to which of the conflicting motives 
was controlling, such as the Supreme Court considered 
in the case of U. S. v. Wells, 283 U. S., 102. 

There are present in the instant case none of the 
facts apparent in the other cases where the Board has 
decided the section was applicable and, indeed, the 
facts in this case are stronger in favor of the peti¬ 
tioner's contention than in any of the cases decided 
by the Board in favor of petitioners where this sec¬ 
tion was involved. 
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(b) Under the facts in this case a redemption of 
stock was justified for business reasons. 

The examination of all of the facts in the record dis¬ 
closes that from the beginning of the corporation, 
through 1926, the business of the corporation was in¬ 
creasing, and that the corporation for that reason re¬ 
quired additional capital. The record also shows that 
during this period the corporation had borrowed 
money from the stockholders and that a situation had 
never existed wherein the stockholders had borrowed 
money from the corporation. The sales of the cor¬ 
poration and the business of the corporation reached a 
peak in the year 1927, and from that time until the end 
of 1932 had consistently declined. The 1933 business 
was a little better than 1932 but the sales of the corpo¬ 
ration at that time were only 30 per cent of its 1927 
sales. The reason for the decrease in sales and in busi¬ 
ness, as given by Mr. Flanagan, was that the corpo¬ 
ration handled the highest oualitv leather and that 
after the campaign for cheap shoes had come in, the 
business of this company had declined and it suffered 
not only from the hard times that existed (R. 11) but 
on account of the immense increase in the sale of 
cheaper shoes, and that in 1933 there was no indica¬ 
tion that that situation in the leather business would 
change in the near future (R. 11). It should be noted 
that cash dividends were declared and paid in both 
1932 and 1933, prior to the transaction here in ques¬ 
tion. 

From these facts, therefore, it can readily be seen 
that the stock dividends were issued at a time when 
the corporation needed increased capital in its busi¬ 
ness. There is nothing in the record from which an 
inference could be drawn that the stock dividend of 
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1926 was coupled with an intention to redeem the 
stock or part of it in 1933. As far as business was 
concerned, in 1933 it had contracted to 30 per cent of 
its volume in 1927, which contraction was due not 
only to the ordinary hard times but to a condition pe¬ 
culiar to the business of this company, namely, the 
increase in the demand for cheaper shoes which, of 
course, affected the business of this company ad¬ 
versely. 

Another factor, which is apparent, is that from 1927 
this company had no amounts owed to the stockholders, 
showing that from this time on the corporation had 
no need for borrowed capital. 

Summarizing, therefore, we have a situation where 
due to business conditions alone the business of the 
corporation had contracted to such a degree that it 
no longer had necessity for the use of all of its capital 
iu the business. This factor has always been consid¬ 
ered a very important factor in determining the ap¬ 
plication of section 115 (g). (See appeal One R. 
Kelly, 36 BTA, 507). 

From this history of the corporation and the facts 
existing at the end of 1933, the petitioner asserts that 
in view of the decisions in many of the cases, the facts 
concerning the corporation’s history, development and 
later experience were sufficient to overcome the prima 
facie case of the respondent. 

Point 4. Petitioner is Not Liable for the Ad Valorem 

Penalty Asserted. 

As set forth under Points 1, 2, and 3, of this brief, 
it is shown that, under the law as applied to the facts 
existing in this case, the petitioner realized no income 
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i for the year 1933 because of the receipt by it of the 
$18,400.00 from F. Archibald, Inc. as consideration for 
184 shares of the stock of the said corporation. Since 
the estate had no other income, it was not required to 
file an income tax return for said year, and the failure 
of the estate to make and file an income tax return for 
the year 1933 did not render it liable for the penalty 
1 prescribed in section 291 of the Revenue Act of 1934. 

CONCLUSION. 

In view of the reasons stated above and upon the 
authorities cited, it is respectively submitted that the 
decision of the Board of Tax Appeals that the peti¬ 
tioner is liable for a deficiency in income tax and the 
ad valorem penalty thereon for the year 1933 is er¬ 
roneous, and it is respectfully prayed that the decision 
of the Board be reversed and that this appeal be de¬ 
cided in favor of the petitioner. 

John F. Greaney, 

Frank J. Albus, 

Attorneys for Petitioner, 
Earle Building, 
Washington, D. C. 
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APPENDIX. 

Statute and Regulations Involved. 

Revenue Act of 1932. 

The particular sections of the statute are section 
113 (a) (5), which reads as follows: 

“(a) Basis (unadjusted) of property.—The basis 
of property shall be the cost of such property; 
except that— 

“(5) Property transmitted at death.—If personal 
property was acquired by specific bequest, or 
if real property was acquired by general or speci¬ 
fic devise or by intestacy, the basis shall be the fair 
market value of the property at the time of the 
death of the decedent. If the property vras ac¬ 
quired by the decedent’s estate from the decedent, 
the basis in the hands of the estate shall be the 
fair market value of the property at the time of 
the death of the decedent. In all other cases if 
the property was acquired either by will or by 
intestacy, the basis shall be the fair market value 
of the property at the time of the distribution to 
the taxpayer. In the case of property transfer¬ 
red in trust to pay the income for life to or upon 
the order or direction of the grantor, with the 
right reserved to the grantor at all times prior to 
his death to revoke the trust, the basis of such 
property in the hands of the persons entitled 
under the terms of the trust instrument to the 
property after the grantor’s death shall, after 
such death, be the same as if the trust instrument 
had been a will executed on the day of the 
grantor’s death.” 

And section 115 (c), which reads as follows: 

“(c) Distributions in liquidation.—Amounts dis¬ 
tributed in complete liquidation of a corporation 
shall be treated as in full payment in exchange for 
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the stock, and amounts distributed in partial 
liquidation of a corporation shall be treated as in 
part or full payment in exchange for the stock. 
The gain or loss to the distributee resulting from 
such exchange shall be determined under section 
111, but shall be recognized only to the extent 
provided in section 112. In the case of amounts 
distributed in partial liquidation (other than a 
distribution within the provisions of section 112 
(h) of stock or securities in connection with a re¬ 
organization) the part of such distribution which 
is properly chargeable to capital account shall 
not be considered a distribution of earnings or 
profits within the meaning of subsection (b) of 
this section for the purpose of determining the 
taxability of subsequent distributions by the cor¬ 
poration.’ ? 

And section 115 (f), which reads as follows: 

“ (f) Stock dividends.—A stock dividend shall not 
be subject to tax.” 

And section 115 (g), which reads as follows: 

“(g) Redemption of stock.—If a corporation can¬ 
cels or redeems its stock (whether or not such 
stock was issued as a stock dividend) at such time 
and in such manner as to make the distribution and 
cancellation or redemption in whole or in part 
essentially equivalent to the distribution of a 
taxable dividend, the amount so distributed in re¬ 
demption or cancellation of the stock, to the extent 
that it represents a distribution of earnings or 
profits accumulated after February 28, 1913, shall 
be treated as a taxable dividend.” 

And section 115 (h), which reads as follows: 

“(h) Definition of partial liquidation.—As used in 
this section the term ‘amounts distributed in par- 
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tial liquidation’ means a distribution by a cor¬ 
poration in complete cancellation or redemption 
of a part of its stock, or one of a series of distri¬ 
butions in complete cancellation or redemption 
of all or a portion of its stock.” 

The provisions of the regulations applicable are the 
following articles of Regulations 77, promulgated by 
the Treasury Department with respect to the Revenue 
Act of 1932: 

Article 596, which reads as follows: 

‘‘Art. 596. Property transmitted at death.—In 
the following cases the basis of property acquired 
after February 28, 1913, shall be the fair market 
value of the property at the time of the death of 
the decedent: 

(1) Personal property acquired by specific be¬ 
quest ; 

(2) Real property acquired by general or speci¬ 
fic devise or by intestacy; and 

(3) Property, whether real or personal, in the 
hands of a decedent’s estate, acquired by the es¬ 
tate from the decedent (see article 863). 

In all other cases where property was acquired 
either by will or by intestacy after February 28, 
1913, the basis shall be the fair market value of 
the property at the time of its distribution to the 
taxpayer. 

In the case of property transferred in trust to 
pay the income for life to or upon the order or 
direction of the grantor, with the right reserved 
to the grantor at all times prior to his death to 
revoke the trust, the basis of such property in 
the hands of the persons entitled under the terms 
of the trust instrument to the property after the 
grantor’s death shall, after such death, be the same 
as if the trust instrument had been a will exe¬ 
cuted on the day of the grantor’s death. Accord- 
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ingly, if a person is entitled to personal property 
under such a trust instrument after the grantor’s 
death and if such property would be deemed to 
be acquired by bequest, other than by specific be¬ 
quest, were the trust instrument a will, the basis 
of the property, if acquired after February 28, 
1913, would be its fair market value at the time 
it was distributed to the taxpayer. In all other 
cases where a person is entitled to property, 
whether real or personal, under such a trust in¬ 
strument after the grantor’s death, the basis of 
the property, if acquired after February 28, 1913, 
shall be its fair market value at the time of the 
grantor’s death. If the property was acquired 
prior to March 1, 1913, the basis shall be deter¬ 
mined as provided in section 113 (a) (13) and ar¬ 
ticle 606. 

For the purposes of this article, the value of 
property as appraised for the purpose of the Fed¬ 
eral estate tax or in case of estates not subject 
to that tax, its value as appraised in the State court 
for the purpose of State inheritance taxes shall be 
deemed to be its fair market value at the time of 
the death of the decedent.” 

And Article 625, which reads as follows: 

“Art. 625. Distributions in liquidation.—Amounts 
distributed in complete liquidation of a corpora¬ 
tion are to be treated as in full payment in ex¬ 
change for the stock, and amounts distributed in 
partial liquidation are to be treated as in part or 
in full payment in exchange for the stock so can¬ 
celled or redeemed. The phrase ‘amounts dis¬ 
tributed in partial liquidation’ means a distribu¬ 
tion by a corporation in complete cancellation or 
redemption of a part of its stock, or one of a 
series of distributions in complete cancellation 
or redemption of all or a portion of its stock. A 
complete cancellation or redemption of a part of 
the corporate stock may be accomplished, for ex- 
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ample, by the complete retirement of all the shares 
of a particular preference or series, or by taking 
up all the old shares of a particular preference 
or series and issuing new shares to replace a por¬ 
tion thereof, or by the complete retirement of any 
part of the stock, whether or not pro rata among 
the shareholders. 

The gain or loss to a shareholder from a distri¬ 
bution in liquidation is to be determined, as pro¬ 
vided in section 111 and article 561, by comparing 
the amount of the distribution with the cost or 
other basis of the stock provided in section 113 
and articles 591-606; but the gain or loss will be 
recognized only to the extent provided in section 
112 and articles 571-581. Any gain to the share¬ 
holder may, at his option, be taxed as a capital 
net gain in the manner and subject to the condi¬ 
tions prescribed in section 101 and articles 501- 
503. In the case of amounts distributed in partial 
liquidation, other than a distribution in pursuance 
of a plan of reorganization as described in section 
112 (h), the part of such distribution which is 
properly chargeable to capital account shall not 
be considered a distribution of earnings or profits 
within the meaning of section 115 (b) for the pur¬ 
pose of determining the taxability of subsequent 
distributions by the corporation. 

Example (1): A owns 10 shares of stock in 
the M Corporation for which he paid $1,250 in 
1927. lie receives in 1932 a dividend of $1,500 
in complete liquidation. A is subject both to the 
normal tax and to the surtax upon his profit of 
$250 or at his option, in lieu of such taxes, to the 
tax upon capital net gain. 

Example (2): A owns 1.0 shares of preferred 
stock and 10 shares of common stock in the M 
Corporation which he purchased in 1922 for $1,- 
100 and $1,000, respectively. In 1932 the M Cor¬ 
poration has on hand $225,000 of capital, earnings 
and profits of $25,000 accumulated prior to March 
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1, 1913, and earnings and profits of $125,000 ac¬ 
cumulated after February 28, 1913. The prefer¬ 
red stock is retired at $125 per share, $125,000 
being used by the corporation for this purpose. 
A receives $1,250 in exchange for his 10 shares 
of preferred stock and is therefore subject to the 
normal tax and the surtax on $150, or at his op¬ 
tion, in lieu of such taxes, to the tax upon capital 
net gain. The M Corporation then distributes 
a cash dividend of $25,000 on the common stock, 
which is subject only to the surtax. Without any 
further accumulation of earnings and profits, the 
M Corporation thereafter liquidates completely. 
A receives $2,250 in exchange for his 10 shares of 
common stock and is therefore subject to the nor¬ 
mal tax and the surtax on $1,250, or at his option, 
in lieu of such taxes, to the tax upon capital net 
gain. ’’ 

And Article 628, which reads as follows: 

“Art. 628. Stock dividends.—The issuance of its 
own stock by a corporation as a dividend to its 
shareholders does not result in taxable income 
to such shareholders, but gain may be derived or 
loss sustained by the shareholders from the sale 
of such stock. The amount of gain derived or loss 
sustained from the sale of such stock, or from the 
sale of the stock in respect of which it is issued, 
shall be determined as provided in articles 561 
and 600.’ 9 

And Article 629. which reads as follows: 

“Art. 629. Distribution in redemption or cancel¬ 
lation of stock taxable as a dividend.—If a corpo¬ 
ration cancels or redeems its stock (whether or 
not such stock was issued as a stock dividend) at 
such time and in such manner as to make the dis¬ 
tribution and cancellation or redemption in whole 
or in part essentially equivalent to the distribution 
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of a taxable dividend, the amount so distributed 
in redemption or cancellaton of the stock, to the 
extent that it represents a distribution of earn¬ 
ings or profits accumulated after February 2b, 
1913, shall be treated as a taxable dividend. 

The question whether a distribution in connec¬ 
tion with a cancellation or redemption of stock is 
essentially equivalent to the distribution of a tax¬ 
able dividend depends upon the circumstances of 
each case. A cancellation or redemption by a cor¬ 
poration of a portion of its stock pro rata among 
all the shareholders will generally be considered 
as effecting a distribution essentially equivalent 
to a divdend distribution to the extent of the 
earnings and profits accumulated after February 
28, 1913. On the other hand, a cancellation or re¬ 
demption by a corporation of all of the stock of a 
particular shareholder, so that the shareholder 
ceases to be interested in the affairs of the corpo¬ 
ration, does not effect a distribution of a tax¬ 
able dividend. A bona fide distribution in com¬ 
plete cancellation or redemption of all of the stock 
of a corporation, or one of a series of bona fide 
distributions in complete cancellation or redemp¬ 
tion of all of the stock of a corporation, is not es¬ 
sentially equivalent to the distribution of a tax¬ 
able dividend. Where a distribution is made pur¬ 
suant to a corporate resolution reciting that the 
distribution is made in liquidation of the corpora¬ 
tion, and the corporation is completely liquidated 
and dissolved within one year after the distribu¬ 
tion, the distribution will not be considered es¬ 
sentially equivalent to the distribution of a taxable 
dividend; in all other cases the facts and circum¬ 
stances should be reported to the Commissioner 
for his determination whether or not the dstribu- 
tion, or any part thereof, is essentially equivalent 
to the distribution of a taxable dividend.” 
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In the United States Court of Appeals 
for the District of Columbia 


No. 7448 

M. A. Flanagan, Executor of the Estate of J. J. 
McCaffrey, petitioner 

v. 

Guy T. Helyering, Commissioner of Internal 
Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOE THE RESPONDENT 


OPINION BELOW 

The only previous opinion in this case is the 
memorandum opinion of the United States Board 
of Tax Appeals (R. 12-13), which is not reported. 

JURISDICTION 

This petition for review involves a deficiency in 
income tax in the amount of $344 and a penalty of 
$86 for the calendar year 1933 (R. 5-8, 9,13), and 
is taken from a decision of the Board of Tax Ap¬ 
peals entered December 27, 1938 (R. 2, 13). A 
motion for reconsideration and review by the 
Board was filed by the petitioner on January 5, 

(i) 
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1939, and was denied by an order of the Board filed 
January 7, 1939 (R. 13-14). The case is brought 
to this Court by petition for review filed April 6, 
1939 (R. 14—21), pursuant to the provisions of Sec¬ 
tions 1141 and 1142 of the Internal Revenue Code. 

QUESTIONS PRESENTED 

1. Whether the amount received by petitioner’s 
decedent in the taxable year 1933 from F. Archi¬ 
bald, Inc., in redemption of its own shares of stock 
was properly treated as a distribution essentially 
equivalent to a taxable dividend within the meaning 
of Section 115 (g) of the Revenue Act of 1932. 

2. Whether the Commissioner properly asserted 
the 25 percent penalty against decedent’s estate for 
the year 1933, no income tax return having been 
filed on behalf of the estate for that year. 

STATUTE AND OTHER AUTHORITIES INVOLVED 

These will be found in the Appendix, infra, 
pp. 19-24. 

STATEMENT 

The facts, as stipulated (R. 26-33) and as found 
by the Board of Tax Appeals and set forth in its 
memorandum opinion (R. 9-12), are substantially 
as follows: 

Michael A. Flanagan is co-executor of the estate 
of John J. McCaffrey who died a resident of Haver¬ 
hill, Massachusetts, June 8,1931. In order to close 
the estate in 1933, the executors required $18,400 
cash for the payment of debts and administration 
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costs; the estate then had no cash, and its only un¬ 
distributed asset of substantial value was 650 com¬ 
mon shares of F. Archibald, Inc. (R. 9). 

F. Archibald, Inc., was organized by McCaf¬ 
frey and Freelon N. Archibald in 1918, and en- 
gaged in the sale of high grades of leather for 
shoes. Its capital stock, represented originally by 
100 shares of a par value of $100 each, was closely 
held by Archibald and McCaffrey or members of 
their families. Archibald died in 1919, leaving a 
widow and two sons, who each took a one-third 
interest in his shares, and Flanagan became admin¬ 
istrator of his estate; he also became president of 
the corporation. On January 15, 1920, the Archi¬ 
bald shareholders transferred their shares to Flan¬ 
agan as trustee “ to exercise all rights of every name 
and nature, including the right to vote * * * 

all such shares.” The shareholders received trans¬ 
ferable certificates of interest in the trust which 
entitled them to proportionate distributions of the 

dividends received bv the trustee. On the same 

■/ 

date F. Archibald, Inc., increased its capital stock 
by $35,000, represented by 350 additional shares; 
in so doing it capitalized $15,310 of surplus and 
current earnings (R. 9-10). 

On October 19,1921, Flanagan as trustee entered 
into an agreement to sell McCaffrey 88 shares of 
F. Archibald, Inc., at $100 a share, the price being 
payable from dividends on McCaffrey’s stock. 
The avowed intention of the parties was that the 
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trustee for the Archibald interests and McCaffrev 
should hold an equal number of shares “during the 
term of this agreement and forever after.” On 
February 16,1923, Flanagan as trustee transferred 
the 88 shares to McCaffrey and each then held 225 
shares. On December 28, 1926, Flanagan as trus¬ 
tee and McCaffrey each received 125 additional 
shares in cancellation of the corporation’s indebted¬ 
ness of $25,000 to both of them, and at the same time 
each received 300 additional shares as a stock divi¬ 
dend (R. 10). 

Sarah E. Archibald died on June 25, 1930, Wal¬ 
lace E. Archibald on July 29, 1931, and Fred N. 
Archibald on March 20, 1932, and Flanagan was 
named executor under the will of each and also 
trustee under the will of Sarah E. Archibald, of her 
shares in the corporation. The corporation’s stock 
was valued in the inventory of each estate at $100 
a share on the respective dates of death, but at 
$125, $135, and $125 a share by the Commonwealth 
of Massachusetts for state inheritance-tax pur¬ 
poses (R. 10). 

When confronted with the necessitv of raising 

the $18,400 cash to pay the debts and expenses and 

close the administration of McCaffrev *s estate in 

* 

1933, Flanagan informally consulted the probate 
judge, and it was their consensus that he should 
sell some of the estate’s shares to F. Archibald, 
Inc., rather than have the corporation declare a 
dividend out of its available earnings and surplus, 
as he could have caused it to do, because in their 
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opinion such a dividend would belong to the heirs. 
Accordingly Flanagan, who was the corporation’s 
president and represented all the shareholders as 
executor or trustee, had his attorney draft a resolu¬ 
tion that the corporation (R. 11)— 

* * * buy back from the Estate of John 

J. McCaffrey all the shares of stock which 
it desires up to the numbers of one hundred 
and ninety (190) * * * and an equal 

number from the Archibald heirs or their 
representative. 

The resolution was adopted by the votes of Flan¬ 
agan and Timothy J. McCaffrey (who was also a 
co-executor of McCaffrey’s estate), at a share¬ 
holders’ meeting held December 20, 1933. Pur¬ 
suant thereto the corporation paid $18,400 to 
Flanagan, Executor, and received 184 of its shares 
from McCaffrey’s estate; it likewise paid $18,400 
for 184 of its shares held by Flanagan as trustee 
under wills of the Archibalds. It cancelled both 
lots upon receipt. In his account of the estate, 
submitted to the Probate Court, Flanagan, Execu¬ 
tor, treated the $18,400 as corpus; the account was 
approved. No income tax return was filed by the 
estate for 1933 (R. 11). 

On December 31, 1933, the corporation had an 
earned surplus of $70,351.49. Its net income for 
the year was $10,017.20, and its net sales $274,- 
016.99. Because of a lessening demand for expen¬ 
sive shoes, the corporation suffered a sharp de- 
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crease from net sales of $921,875.81 in 1927, its 
most profitable year, but there was no indication 
of any great, change in 1933, and it has since con¬ 
tinued to operate for profit. For the period 1918- 
1933, it realized net incomes in all years but four, 
and during the decade ending in 1933, its earned 
surplus ranged from $39,372.16 to $101,683.40. It 
paid a cash dividend of $13,000 in 1932 and of 
$6,500 in 1933, but no others. Amounts paid as 
salaries to officers, having an interest in its shares, 
were all allowed as deductions in computing its 
taxable incomes. It has had no accounts and notes 
payable to shareholders since 1931 (R. 11-12). 

The entire distribution of $18,400 made by F. 
Archibald, Inc., to McCaffrey’s estate in 1933 was 
in redemption of 184 of its shares, and the cancel¬ 
lation or redemption by the corporation of such 
shares was at such time and in such manner as to 
make the distribution essentially equivalent to the 
distribution of a taxable dividend (R. 12). 

On the basis of the foregoing facts, the Board 
held that the stock redemption was equivalent to a 
taxable distribution and that the 25 percent delin¬ 
quency penalty was mandatory in the absence of a 
return filed (R. 12). The Board thereupon entered 
an order redetermining the deficiency and penalty 
in the amounts previously stated (R. 13), from 
which the decedent's executor petitioned this Court 
for review (R. 14-21). 
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SUMMARY OF ARGUMENT 


1. After issuing stock dividends in earlier years, 
•the corporation redeemed a portion thereof in the 
taxable year and paid petitioner’s decedent cash 
for the stock thus turned in. The Commissioner 
determined that the distribution of this amount 
was taxable income equivalent to a dividend. The 
statute provides that if a corporation cancels or 
redeems its stock (whether or not issued as a stock 
dividend) at such time and in such manner as to 
make the distribution and cancellation essentially 
equivalent to the distribution of a taxable dividend, 
the amount so distributed shall be treated as a tax¬ 
able dividend. The applicable Treasury regula¬ 
tions provide that the question whether or not a 
distribution in connection with the cancellation or 
redemption of stock is essentially equivalent to the 
distribution of a taxable dividend depends upon 
the circumstances of each case. 

The Board found as a fact that, under the cir¬ 
cumstances herein, the redemption distribution 
was essentially equivalent to the distribution of a 
taxable dividend within the meaning of the perti¬ 
nent statute, and affirmed the Commissioner’s de¬ 
termination. The evidence supports the finding 
and it should therefore not be disturbed on review. 
Moreover, the case is concluded by a decision of this 
Court in an analogous case, dealt with hereafter. 

2. No income-tax return was filed by the estate 
for the taxable year involved herein although it 
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realized substantial net income for that year. The 
Commissioner therefore asserted a penalty of 25 
percent together with the deficiency against the 
estate, and the Board upheld his action. The stat¬ 
ute provides that such a penalty shall be added to 
and collected as a part of the tax in any case of 
failure to make and file a return as required by law. 
The authorities hold that the imposition of the pen¬ 
alty is mandatory where no return was filed. 

ARGUMENT 

I 

The amount received by the estate of petitioner’s dece¬ 
dent in the taxable year 1933 from F. Archibald, Inc., 
in redemption of its own shares of stock was properly 
treated as a distribution essentially equivalent to a 
i taxable dividend within the meaning of the statute 

The Board found as a fact and held that the re¬ 
demption was essentially equivalent to the distribu¬ 
tion of a taxable dividend within the meaning of 
Section 115 (g) of the Revenue Act of 1932, infra 
(R. 12). 

Petitioner contends that the provisions of Sec¬ 
tion 115 (g) do not apply to stock sold to the cor¬ 
poration (Br. 11-18), since the purchase of its own 
stock was not made at such time and in such man¬ 
ner as to make the transaction essentially equiva¬ 
lent to a taxable dividend (Br. 18-23); and that the 
estate suffered a loss upon receipt of the stock from 
the decedent since the basis for determining gain 
or loss under Section 113 (a) (5) of the Revenue 
Act of 1932, and Article 596 of Treasury Regula- 
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tions 77, was the value of the stock at the date of 
decedent’s death which was greater than the 
amount received uopn disposition thereof (Br. 
7-11). 

We submit that the record shows that the dis¬ 
tribution of the corporation’s earnings and 
profits—which admittedly would have been taxable 
as dividends if distributed as such—was in every 
essential respect the same as a dividend since it left 
both the corporation and the shareholders in ex¬ 
actly the same proportionate relation to each other 
after as before the distribution; that, under the 
authorities, the question involved is one of fact and 
that, therefore, as the Board properly found, amply 
supported by the evidence, the distribution of the 
entire amount of $18,400 made by the corporation 
to the decedent ’s estate in redemption of 184 of its 
own shares was in cancellation and redemption of 
such shares by the corporation at such time and in 
such manner as to make the distribution essentially 
equivalent to the distribution of a taxable dividend 
within the meaning of the provisions of Section 
115 (g) of the Revenue Act of 1932, infra . 

In the taxable year 1933, the decedent’s estate 
and the Archibald interests 1 each held an equal 
number of shares in the corporation 2 (R. 10, 27, 

1 The stock of the Archibald interests was held by peti¬ 
tioner, as trustee, under a voting-trust agreement (R. 10,27- 
28; Ex. 2, R. 30-32). 

2 It was the avowed intention of the parties that both 
should hold an equal number of shares of the corporation at 
all times (R. 10, 27, 30, 31). 
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31). In order to raise money necessary for pur¬ 
poses of the decedent’s estate and to maintain the 
equality of stock holdings between the parties, the 
corporation in 1933 bought back from each party 
184 shares for $18,400, cancelled the stock, and the 
executor treated the amount of $18,400 received on 
behalf of the decedent as corpus in his account of 
the estate, which was approved by the local probate 
court. Thereafter the estate and the Archibald 
interests each had an equal number of shares. The 
corporation had an earned income of approxi¬ 
mately $10,000 during the taxable year and had 
an earned surplus of approximately $70,350 at the 
end of the year. The corporation issued stock divi¬ 
dends aggregating $75,310 in 1920 and 1926, and in 
the taxable year it redeemed a part of the stock so 
i issued (R. 10-11, 28, 29-30). The only cash divi¬ 
dends ever distributed were the sums of $13,000 and 
$6,500 paid in the years 1932 and 1933, respectively 
(R. 11, 29-30). 

Section 115 (g) 5 of the Revenue Act of 1932, 

I which will be found in the Appendix, infra, pro- 

3 The legislative genesis of this section was traced at length 
, by the Board in Babson v. Commissioner , 27 B. T. A. 859, 
866-S68, affirmed in Commissioner v. Babson , 70 F. (2d) 304 
(C. C. A. 7th), certiorari denied, 293 U. S. 571. The section 
is substantially the same as Sections 115 (g) and 201 (g) of 
the Revenue Acts of 1928 and 1926, respectively. Compare 
also Sections 201 (d) and 201 (f) of the Revenue Acts of 1921 
and 1924, respectively. At the time Congress considered 
Section 115 (g) of the Revenue Act of 1926, in order to cor- 
i rect the defects of the analogous sections of the prior acts, it 
was pointed out and an illustration given to the effect that a 
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vides that if a corporation cancels or redeems its 
stock (whether or not such stock was issued as a 
stock dividend) at such time and in such manner 
as to make the distribution and cancellation or re¬ 
demption in whole or in part essentially equivalent 
to the distribution of a taxable dividend, the 
amount so distributed in redemption or cancella¬ 
tion of the stock shall be treated as a taxable divi¬ 
dend. 

We submit the present case is concluded by this 
Court’s decision in Hyman v. Helvering, 71 F. 
(2d) 342, certiorari denied, 293 U. S. 570. There 
the taxpayer, an individual, owned practically all 
of the stock of a corporation which redeemed and 
cancelled substantially all of its stock but continued 
in business. The transaction took place in 1928 

corporation, especially one which has only a few stockhold¬ 
ers, might be able to make a distribution to its stockholders 
without even resorting to the device of a stock dividend, but 
which would have the same effect as a taxable dividend. 
H. Rept. No. 1, 69th Cong., 1st Sess., p. 5, infra; S. Kept. 
No. 52,69th Cong., 1st Sess., p. 15, infra; H. Conference Rept. 
No. 356, 69th Cong., 1st Sess., p. 30, infra. Since the sections 
under consideration are substantially the same in the 1926, 
1928, and 1932 Acts, the Committee Reports relating to the 
1926 Act are equally applicable to all the Acts. Moreover, 
Article 629 of Treasury Regulations 77, inf ra , explaining the 
application of Section 115 (g) of the Revenue Act of 1932, 
infra , is substantially the same as Article 629 of Regulations 
74, relating to the 1928 Act, and Article 1549 of Regulations 
69, relating to the 1926 Act. This Court favorably consid¬ 
ered Section 115 (g) of the 1928 Act and Article 629 of Reg¬ 
ulations 74 in Hyman v. Ilelvering , 71 F. (2d) 342, certiorari 
denied, 293 U. S. 570, which is dealt with hereafter. 
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and was controlled by Section 115 (g) of the Reve¬ 
nue Act of 1928, which is like Section 115 (g) of 
the Revenue Act of 1932 herein. This Court held 
the amount distributed to the stockholder in re¬ 
demption and cancellation of its stock should be 
treated as a taxable dividend under Section 115 
(g). Speaking of the illustration cited in the Con¬ 
gressional Committee reports, infra, referred to in 
Footnote 3 above, this Court said (p. 344): 

In both the House and Senate reports, and 
in the conference reports, an illustration is 
given showing the congressional purpose. 
The illustration supposes, under the tax laws 
prior to the amendment involved here, the 
case of two men holding practically the en¬ 
tire stock of a corporation for which each 
paid $50,000. The corporation, having ac¬ 
cumulated a surplus of $50,000 above its 
cash capital, buys from the stockholders for 
cash one-half of the stock held by them and 
cancels it, and the payment is nontaxable 
because it is a partial redemption of its 
stock. To change this result and make it 
taxable (g) was written and incorporated 
into the law. Granted the illustration is an 
apt one and the object sought accomplished, 
it will be seen how nearly it fits the facts of 
this case, for here we have a corporation 
with large accumulated earnings, which, by 
means of a purchase of a part of its stock, 
it transfers to its single stockholder, leaving 
the corporation precisely in the condition in 
which it was prior to the transfer, except 
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that its earnings have been distributed to its 
stockholder without having disturbed his 
ownership and control of the corporation. 

It may be pointed out that in the Hyman case, 
the amount paid by the corporation in redemption 
of its stock exceeded the accumulated earnings 
after 1913. (The Commissioner sought to tax as 
dividends only the amount of such earnings.) 
Therefore that case does not present as strong a 
case from the Government’s point of view as the 
instant case. In this connection, this Court said 
(p. 344): 

In the present case, if the distribution and 
cancellation had precisely and exactly 
equalled the earned and accumulated profits, 
it could hardly be contended that the man¬ 
ner of the distribution evidenced other than 
a plan to distribute earnings. 

This Court reviewed the authorities (p. 345), but 
concluded that they threw no particular light on 
the subject because each was decided on its own 
peculiar facts. 

See also Commissioner v. Babson, 70 F. (2d) 304 
(C. C. A. 7th), certiorari denied, 293 U. S. 571; 
Randolph v. Commissioner, 76 F. (2d) 472, 476 (C. 
C. A. 8th), (affirming Curlee v. Commissioner, 28 
B. T. A. 773), certiorari denied, 296 U. S. 599; 
Commissioner v. Straub, 76 F. (2d) 388 (C. C. A. 
3d); Commissioner v. Champion, 78 F. (2d) 513, 
514 (C. C. A. 6th); Commissioner v. Cordingley, 78 
F. (2d) 118,120-121 (C. C. A. 1st); Brown v. Com- 
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missioner, 79 F. (2d) 73,74 (C. C. A. 3d) ; McGuire 
v. Commissioner, 84 F. (2d) 431 (C. C. A. 7th), 
certiorari denied, 299 U. S. 591; Hill v. Commis¬ 
sioner, 66 F. (2d) 45 (C. C. A. 4th); Robinson v. 
Commissioner, 69 F. (2d) 972 (C. C. A. 5th) ; Com¬ 
missioners. Brown, 69 F. (2d) 602 (C. C. A. 7th), 
certiorari denied, 293 U. S. 570; Commissioner v. 
Rockwood, 82 F. (2d) 359 (C. C. A. 7th); Canady 
v. Commissioner , 76 F. (2d) 278 (C. C. A. 3d), 
certiorari denied, 296 U. S. 612; Parker v. United 
States, 88 F. (2d) 907 (C. C. A. 7th) ; Patty v. Hel¬ 
vering, 98 F. (2d) 717 (C. C. A. 2d); Adler v. Com¬ 
missioner, 77 F. (2d) 733 (C. C. A. 5th) ; Commis¬ 
sioner v. Quackenbos, 78 F. (2d) 156 (C. C. A. 2d) ; 
Commissioner v. Ahlbom, 77 F. (2d) 700 (C. C. A. 
3d); Commissioner v. Cordingley, 78 F. (2d) 118 
(C. C. A. 1st). 

The situation outlined by this Court in the Hy¬ 
man case is essentially the same as we have in the 
present case. Part of the earnings of F. Archi¬ 
bald, Inc., were distributed to the stockholders 
without having disturbed their ownership and con¬ 
trol of the corporation. Summing up the facts in 
the instant case, therefore, we find that the corpo¬ 
ration issued stock dividends totalling $75,310 in 
1920 and 1926 (R. 10-11, 28), and in a later year 
(1933) redeemed part of the stock so issued (R. 11, 
29-30). This redemption was made from surplus 
accumulated from profits, and was made for the 
benefit of the stockholder, J. J. McCaffrey Estate, 
and not for the benefit of F. Archibald, Inc. The 
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distribution was pro rata and after the redemption 
each stockholder owned the same proportion of 
shares of the corporation as he had owned previous 
to the redemption. It was the McCaffrey Estate 
which needed money. That estate had an equal 
stock ownership with the interests of the Archibald 
heirs and there was an understanding that such 
equal ownership would always be preserved. The 
Archibald interests received an equal amount upon 
redemption of a like number of shares. There 
was no contraction of the corporate business neces¬ 
sitating any change in its capital structure. It 
continued to operate as before, the stockholders 
holding equal interests as previously. There were 
sufficient cash surplus earnings on hand with which 
to pay an ordinary dividend. The so-called “ pur¬ 
chase’^’ of the stock was solely for the benefit of the 
stockholders. The par value paid for the stock 
was obviously less than its liquidating value. No 
circumstance existed which would tend to exclude 
the distribution from the provisions of Section 
115 (g) of the statute. 

It is obvious from the wording of Section 115 
(g) of the 1932 Act and Article 629 of Regulations 
77, infra, that each case involving this provision 
of the law depends upon its own peculiar facts, as 
this Court stated in the Hyman case (p. 345), and 
that therefore very few general principles of inter¬ 
pretation can be stated. See also McGuire v. 
Commissioner, supra (pp. 432^433). It will be 
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noted that in every case in which this question has 
arisen, the appellate court has affirmed the deci¬ 
sion of the Board of Tax Appeals, indicating that 
it is primarily a question of fact and that the 
courts will not disturb the decision of the Board if 
there is substantial evidence to support. More¬ 
over, it appears that the Supreme Court has denied 
certiorari in each of the eases in which a petition 
has been filed. For these reasons no useful pur¬ 
pose could be served by our reviewing or distin¬ 
guishing the several cases relied upon by petitioner 
(Br. 11-14, 16-18). Suffice it to say, the Board 
found as facts that the entire distribution of 
$18,400 made by the corporation to McCaffrey’s 
estate in 1933 was ;in redemption of 184 of its 
shares, and the cancellation or redemption by the 
corporation of such shares was at such time and in 
such manner as to make the distribution essentially 
equivalent to the distribution of a taxable dividend 
(R. 12). These findings are amply supported by 
the evidence (R. 21-25, 26-32), and should there¬ 
fore not be disturbed on review. Phillips v. Com¬ 
missioner, 283 U. S. 589. 

If we are correct in the foregoing, and we submit 
that under this Court’s decision in the Hyman case 
we are, there is no occasion to consider petitioner’s 
contentions (Br. 7-11) that the estate suffered an 
alleged loss upon receipt of the stock from the dece¬ 
dent for the reason that the basis for determining 
gain or loss under Section 113 (a) (5) of the Rev- 
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enue Act of 1932 and Article 596 of Regulations 
77, was the value of the stock at the date of dece¬ 
dent’s death, which value was greater than the 
amount received upon distribution of the stock. 

In view of the foregoing, we submit that, under 
the evidence, the distribution of the corporation’s 
earnings and profits was in every respect essen¬ 
tially the same as a dividend since it left both the 
corporation and the shareholders in the identical 
proportionate relation to each other after as before 
the distribution; and that the Board’s finding that 
the redemption was essentially equivalent to a tax¬ 
able dividend within the meaning of the statute 
is amply supported by the evidence with the result 
that, under the authorities, it should be approved 
by this Court. 

II 

The Commissioner properly asserted the 25 percent 
penalty against the decedent’s estate for the taxable 
year 1933 since no income-tax return was filed on 
behalf of the estate for that year 

No income tax return was filed by the estate for 
the taxable year 1933 (R. 11), although it realized 
taxable net income for that year in the amount of 
$18,400, as shown under Point I, supra. The Com¬ 
missioner of Internal Revenue, therefore, asserted 
a 25 per cent penalty together with the deficiency 
involved herein for that year (R. 5-7). The Board 
unheld the Commissioner’s determination (R. 12). 
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The statute and regulations provide that in ease 
of failure to make and file a return required by 
law, 25 per cent of the tax shall be added to the tax 
and that such amount shall be collected at the same 
time, in the same manner and as a part of the tax. 
Section 291, Revenue Act of 1932, infra; Article 
1211, Regulations 77, infra. 

The imposition of the penalty is mandatory 
where no return has been filed at all. Sdbatini v. 
Commissioner, 98 F (2d) 753, 756 (C. C. A. 2d); 
Edmonds v. Commissioner, 90 F (2d) 14,18 (C. C. 
A. 9th) ; Scranton-Laekawanna T. Co. v. Commis¬ 
sioner, 80 F. (2d) 519 (C. C. A. 3d), certiorari de¬ 
nied, 297 U. S. 723. 

It is apparent that the assertion of the penalty 
was proper. The Board’s decision affirming the 
Commissioner’s action in this respect should there¬ 
fore be upheld by this Court. 

CONCLUSION 

The decision of the Board of Tax Appeals is cor¬ 
rect and in accordance with law. It should there¬ 
fore be affirmed. 

Respectfully submitted. 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 
Sewall Kjey, 

Norman D. Keller, 

S. Dee Hanson, 

Special Assistants to the Attorney General. 

September 1939. 



APPENDIX 


Revenue Act of 1932, c. 209, 47 Stat. 169: 

Sec. 115. Distributions by corporations. 
***** 

(g) Redemption of stock .—If a corpora¬ 
tion cancels or redeems its stock (whether or 
not such stock was issued as a stock divi¬ 
dend) at such time and in such manner as to 
make the distribution and cancellation or 
redemption in whole or in part essentially 
equivalent to the distribution of a taxable 
dividend, the amount so distributed in re¬ 
demption or cancellation of the stock, to the 
extent that it represents a distribution of 
earnings or profits accumulated after Febru¬ 
ary 28, 1913, shall be treated as a taxable 
dividend. 

***** 

Sec. 291. Failure to file return. 

In case of any failure to make and file a 
return required by this title, within the time 
prescribed by law or prescribed by the Com¬ 
missioner in pursuance of law, 25 per centum 
of the tax shall be added to the tax, except 
that when a return is filed after such time 
and it is shown that the failure to file it was 
due to reasonable cause and not due to will¬ 
ful neglect no such addition shall be made to 
the tax. The amount so added to any tax 
shall be collected at the same time and in the 
same manner and as a part of the tax unless 
the tax has been paid before the discovery of 
the neglect, in which case the amount so 
added shall be collected in the same manner 
as the tax. The amount added to the tax 

( 19 ) 


20 


under this section shall be in lieu of the 25 
per centum addition to the tax provided in 
section 3176 of the Revised Statutes, as 
amended. 

Treasury Regulations 77, promulgated under the 
Revenue Act of 1932: 

Art. 629. Distribution in redemption or 
cancellation of stock taxable as a dividend .— 
If a corporation cancels or redeems its stock 
(whether or not such stock was issued as a 
stock dividend) at such time and in such 
manner as to make the distribution and can¬ 
cellation or redemption in whole or in part 
essentially equivalent to the distribution of 
a taxable dividend, the amount so distrib¬ 
uted in redemption or cancellation of the 
stock, to the extent that it represents a dis¬ 
tribution of earnings or profits accumulated 
after February 28, 1913, shall be treated as 
a taxable dividend. 

The question whether a distribution in 
connection with a cancellation or redemp¬ 
tion of stock is essentially equivalent to the 
distribution of a taxable dividend depends 
upon the circumstances of each case. A 
cancellation or redemption by a corporation 
of a portion of its stock pro rata among all 
the shareholders will generally be considered 
as effecting a distribution essentially equiva¬ 
lent to a dividend distribution to the extent 
of the earnings and profits accumulated 
after February 28,1913. On the other hand, 
a cancellation or redemption by a corpora¬ 
tion of all of the stock of a particular share¬ 
holder, so that the shareholder ceases to be 
interested in the affairs of the corporation, 
does not effect a distribution of a taxable 
dividend. A bona fide distribution in com¬ 
plete cancellation or redemption of all of 
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the stock of a corporation, or one of a series 
of bona fide distributions in complete can¬ 
cellation or redemption of all of the stock 
of a corporation, is not essentially equiva¬ 
lent to the distribution of a taxable divi¬ 
dend. Where a distribution is made pur¬ 
suant to a corporate resolution reciting that 
the distribution is made in liquidation of 
the corporation, and the corporation is com¬ 
pletely liquidated and dissolved within one 
year after the distribution, the distribution 
will not be considered essentially equivalent 
to the distribution of a taxable dividend; in 
all other cases the facts and circumstances 
should be reported to the Commissioner for 
his determination whether or not the dis¬ 
tribution, or any part thereof, is essentially 
equivalent to the distribution of a taxable 
dividend. 

Art. 1211. Addition to the tax in case of 
failure to file return .—In case of failure to 
make and file a return required by Title I 
within the prescribed time, 25 per cent of the 
amount of the tax is added to the tax unless 
the return is later filed and failure to file the 
return within the prescribed time is shown 
to the satisfaction of the Commissioner to be 
due to reasonable cause and not to willful 
neglect. Two classes of delinquents are sub¬ 
ject to this addition to the tax: 

(a) Those who do not file returns and for 
whom returns are made by a collector or the 
Commissioner, and 

(b) Those who file tardy returns and are 
unable to show reasonable cause for the 
delay. 

***** 
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Congressional Committee Reports relating to 
Section 201 (g) of the Revenue Act of 1926: 

H. Rep. No. 1, 69th Cong., 1st Sess., p. 5: 

PARTIAL LIQUIDATION 

Section 201 (f). It has been contended 
that under existing law a corporation, espe¬ 
cially one which has only a few stockholders, 
might be able to make a distribution to its 
stockholders which would have the same 
effect as a taxable dividend. For example: 
Assume that two men hold practically all 
the stock in a corporation, for which each 
had paid $50,000 in cash, and the corporation 
had accumulated a surplus of $50,000 above 
its cash capital. It is claimed that under 
existing law the corporation could buy from 
the stockholders, for cash, one-half of the 
stock held bv them and cancel it without 
making the stockholders subject to any tax. 
Yet this action, in all essentials, would be 
the equivalent of a distribution through cash 
dividends of the earned surplus. The 
amendment proposed to this subdivision is 
intended to make clear that such a transac¬ 
tion is taxable. 

S. Rept. No. 52, 69th Cong., 1st Sess., p. 15: 

PARTIAL LIQUIDATION 

Section 201 (g). It has been contended 
that under existing law a corporation, espe¬ 
cially one which has only a few stockholders, 
might, without resorting to the device of a 
stock dividend, be able to make a distribu¬ 
tion to its stockholders which would have 
the same effect as a taxable dividend. For 
example: Assume that two men hold prac¬ 
tically all the stock in a corporation, for 
which each had paid $50,000 in cash, and 
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the corporation had accumulated a surplus 
of $50,000 above its cash capital. It is 
claimed that under existing law the corpora¬ 
tion could buy from the stockholders, for 
cash, one-half of the stock held by them and 
cancel it without making the stockholders 
subject to any tax. Yet this action, in all 
essentials, would be the equivalent of a dis¬ 
tribution through cash dividends of the 
earned surplus. The subdivision as rewrit¬ 
ten by the House bill is intended to make 
clear that such a transaction is taxable and 
the committee approves the provision, which 
obviously does not apply in cases of com¬ 
plete liquidation of all the stock of the cor¬ 
poration. 

The House bill provided that the amend¬ 
ment should be retroactive to January 1, 
1925. The committee recommends that the 
provisions of the 1924 act in this respect re¬ 
main in effect during the calendar year 1925 
and that the change in the law should be¬ 
come effective only as of January 1, 1926. 

H. Conference Rep. No. 356, 69th Cong., 1st 
Sess., p. 30: 

***** 

Amendment No. 1. It has been contended 
that under existing law a corporation, es¬ 
pecially one which has only a few stock¬ 
holders, might without resorting to the 
device of a stock dividend be able to make 
a distribution to its stockholders which 
would have the same effect as a taxable divi¬ 
dend. For example, assume that two men 
hold practically all the stock of a corpora¬ 
tion for which each had paid $50,000 in cash, 
and the corporation had accumulated a sur¬ 
plus of $50,000 above its cash capital. It is 
claimed that under existing law the corpora¬ 
tion could buy from the stockholders for 
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cash one-half of the stock held by them and 
cancel it without making the stockholders 
subject to any tax, yet this action in all es¬ 
sentials would be the equivalent of a dis¬ 
tribution through cash dividends of the 
earned surplus. Section 201 (g) of the 
House bill rewrites the provision of the 
existing law to make clear that such a trans¬ 
action as above indicated is taxable. Ob¬ 
viously this subdivision does not apply in 
cases of a complete liquidation of all the 
stock of the corporation, or to one of a series 
of distributions in a complete liquidation 
which is bona fide carried out. This amend¬ 
ment provides that in the case of the cancel¬ 
lation or redemption of stock not issued as. a 
stock dividend this subdivision shall apply 
only if the cancellation or redemption is 
made after January 1, 1926; and the House 
recedes. 

***** 
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